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Hapoaunace B Micti O6epctaopd, HiMmeuunna. OcHoBHa crneljjiasibHicTh - $pizuyHa
reorpadis. Mae ctyninb MaricTpa Mejianii EBponelcbKoi MaricTpaTypu y raaysi Meiarii.
OCHOBHI HanpsIMKK POOOTH: CYCHiJIbHUM Aiasior, AOCATHEHHS KOHCEHCYCy Ta Mejiallis B
KOMILJIEKCHOMY IJIaHYBaHHI Ta npolecax NpUKRHATTS pillileHb (AeprKaBHa Cayx06a, HayKOBi
KOJIa, IIKOJIYM, NiAnpUEMCTBA), daculiTyBaHHS i MoJepalis mif 4yac 3ycTpivedt i npouecis
y4acTi rpoMajicbkocTi (mpoBeaeHo 6inbine 300 cemiHapiB), miATOTOBKA i YMTAHHS JIEKLIiH
(MeToau dacuiiTanii, ynpaBiaiHHA KOHQJIKTaMH, 3arajibHa Ta 6araTOCTOPOHHS MeJialis).
BoHa Takox € odiuiiHuM KOHOJIKT-MeZiaTopoM (aKpeAuTaliss MOPTYrajbCbKOI0
MiHnicTepcTBa rocTulii) B paiioHax Xyabrajgoc ge [lac Kamkaii, JlicaboH, CuHTpa, Celan
i OgiBenam. Ak mocepegHuk BoHa Ma€ akpeguTaniro Bifg CEDR - llenTpy edpekTuBHOrO
BUpileHHs cnopis, IMI - Mi>kHapoHOTO iIHCTUTYTy MeJjiallii Ta € 4JIEHOM eK3aMeHalinHO1
koMicii «MarictpiB B cdepi Megianii» yHiBepcuTeTy @epH B XareHi. [Ipautoe i ynTae nekuii
NOPTYraJbChbKO0, HiMEIbKOI0, aHIJIIMChKOI0, iCTaHChbKOIO0 Ta GppaHLy3bKO MOBaMH; Ma€
6a30Bi 3HaHHS1 pOCiKCbKOI MOBH.

URSULA CASER

Born in Oberstdorf, Germany, her basic profession is Physical Geographer. She holds a
master degree as a Mediator from the European Master in Mediation. Her main areas of
work focus on public dialogue, consensus building and mediation in complex planning and
decision making processes (public service, academic field, schools, enterprises), facilitation
and moderation of meetings and public participation processes (more than 300 workshops
done), training and lecturing (facilitation techniques, conflict management, general and
multiparty mediation). She is also an official conflict mediator (accreditation by the
Portuguese Ministry of Justice) for the Julgados de Paz of Cascais, Lisbon, Sintra, Seixal and
Odivelas. As a mediator she holds accreditations by CEDR - Center of Effective Dispute
Resolution, IMI - International Mediation Institute and is a member of the Board of
Examiners of the Master in Mediation by the Fern Universitiat in Hagen. She works and
lectures in Portuguese, German, English, Spanish and French; basic knowledge of Russian.
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Mnopunor B CNOXHbIX KOHQIMKTaX
Ot xaoca k cumdoHumn?

* Ypcyna Kacep

» caser@mail.telepac.pt
+ MEDIATEDOMAIN, Lda.
* www.uc-mediation.eu

* Facebook:
« www.facebook.com/mediatedomain
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3710 "xaoc": yxacHble Npobrembl BO BCEM...

M P33H006p33|/|9 Y4aCTHUKOB C HEACHbIM U HEPaBHbIMU
BO3MOXHOCTAMW U KOMMNETEHUNAMMU

*  MHOXECTBO UCTUH, OTHOLLEHWI, LLEHHOCTEN Y MHEHUIA
*  MHOXeCTBO MHTEpPECOB U NOTpebHOCTEN

*  MHoronpounbHOCTb 1 06ecneyeHne TEXHUHECKNX U NPaKTUHECKUX
(He TeXHWUYEeCKNX) 3HaHUIA

* HeonpeaeneHHOCTb B OTHOLLEHWUN MHgOpMaLmnK, hakToB 1
Gynyuwero

« YyBCTBO, YTO YOBNETBOPSIOLLEE BCEX PELUEHUE - HEBO3MOXHO
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BoT BbI30BbI

* Heo6xoauMbl pelueHUst «KU3HU U CMEepPTU»

* Bpems netut (1 Yacbl TUKaloT)

» Monutuyeckas gMHaMuKa 1 TeHOEHLUUN -
HenpeaBuaeHHbI

» OcselleHne B CMU aBnseTcs BICOKAM U
BO3MOXXHbI MaHWMNysSLUA

» [paxpgaHckoe obuecTBo ABnseTCs MOry4ynm u
6eccunbHbIM OAHOBPEMEHHO

* «CkopocCTn» oXxnaaHui/pelueHnii HecpaBHUMBbI
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Tak... YTo Xe Heobxoanmo?

Cnoeo - cepebpo, a Mos14yaHue — 30J10mo?

Te KTO 3HalOT - MONYaT

....... a Te KTO rOBOPST — He 3HaHoT.
(Kutaickasi MyapocTb)

= [lanTe ronoc 6e3MOonBHbIM

=> 3acTaBbTe CUIbHbIX CrylwaTb
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Kak uyto-To genartb... - CTpaTeruHecKoe pykoBOACTBO

Bupoenue MbI XOTMM 0OCTUYb 3TOFO
OwarHos 370 ABNAETCA Takum

Mepbl 3T0 MOXeT ObITb caenaHo
CueHapun Pesyneratbl 6yoyT Takumm
AHanus 370 peanncTuyHo
KoHceHcyc OTO TO YTO Mbl XOTUM
Mopenb Mol 3a 3TUM cTOUM
MpoyHoCTb Yto ecnu 310 He cpaboTaeT?
Mepeble warl | [JaBante HA4YHEM BHEAPSATb
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Kak uyto-TOo genarthb ... - PykoBoAcTBO K npoueaype

IIy6munbIii popym Kaskap1it MOXKET IIPHCOCAMHUTBCS

BeTpeun ¢ KOHKPETHBIMM IPyTITaMHu

CeKkTopajbHbIe BCTPeYH
3aUHTEPECOBAHHBIX CTOPOH

3acenanue UneHb! 01HOM TPyTINIbI
3aHHTEPECOBAHHBIX CTOPOH | 3aHMHTEPECOBAHHBIX CTOPOH

prl"Jlblf/'l CTOJX DKCHEpThl OTBEYAIOT HA BOTPOCHI
YYaCTHHKOB
Ianean 3aKphITOE TEMaTHIECKOE

3aCelaHne DKCIIEPTOB

Omnutaitn MeponpusiTHs (IMCTaHIMOHHOE y4acTHe)
Jlaiite onpenenenue!!

el JI gk 4l |
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Kak yto-To genartb ...

- UHcTpymeHTapumn

Ci

WUcnonb3yiite BAOXH

Bbixogute  Cnywaite

eV
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CoxpaHAWTEe rMmb6KOCTHb
MTepaUMOHHB K
MHOMBMUAOAVAaJNbHBMW NOAXOA

Pa3paboTka BmewatensctBo
napTMuMnaTme (ocywectBnexne
HoW [EeATenbHOCTY U
cTparermm napTyuMnaTuBHble
MEpPONpUSTUS
ApanTtauus Pesynetatbl/
napTuumnaTue [« MpoBepka Peakuns/
HOW cTpaTernu Vconenosakus
T .O/
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Co3paBanTte

TIPOMCXOMTUT OT
CII0Ba GLUP®OVIO,
4TO O3HAYAET

«Coracue 3ByKa'

"

3aMHTepecoBaHHble
cumdoHunye St
o WHTepBbIO
CKUun O6Lume hopyMmel
OHnank-
|1j1|0p|/|j10r B3aumopencTane
KoHkpeTHbIe
Monutunkn 3aMHTepecoBaHHble
MpeseHTaumn CTOPOHbI
BcTtpeun CeMuHapbl
c MpocnywvBaHus Mﬁgﬁiﬁ
umonua My6nmkaumm Tobeie

YeHble / TeXHU4eckme JKCnepThbl

Bce

MaHenun
BcTpeun
[y6nukaumm
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Kak yto-To genartsb... - [loaxon meguartopa

2HOCMOTDVITG BHMUMaTESIbHO Ha KOHKPETHYIO CUTyauuto n
KOro Bbl XOTUTE NpuUBMeYb

=>PaspaboTaiite cTpaTeruio

= Paclwupsiite n ncnonb3ynTe cBon
MHCTPYMeEHTapuii

= ByabTe B Kypce Toro, 4To Bbl
aenaete u NOCNeACTBUN, KOTOPbIE
Bbl NpoBOLMpyeTe

= ByabTe rmbkuM v pearnpyinTe Ha BHELLUHVE

pasgpaxutenu
=Habeputecb xpabpocTu... u cgenante ato!
.../
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Paspa6otka nnaHa AeCTBUA B paloHe

Berpeun ¢ GPL
08.02 1502 2903 0305 2405 07.06 2206 2906 0107 0507 07.07 11.07.
N° yyacTHukos 43 30 37 37 33 34 57 43 29 45 @ 40
N° yupexaennit
(I T 16 15 17 15 16 13 9 10 8 1 6 9
Berpey No Bo No Bo
a 9 masn 13 mioHs.
Processo Cova da Moura Diagnosti
WSKP Cemn  Jovens
Cemmnap Hap 13un
25 anp. 27 man
YyacTHuKI

RalioHHas Komuccys
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Ekcnept: CreviHap BpuH

Nansen center for peace and
dialogue

Hopseris
steinar@peace.no

CreitHap bpuH (1954 p.H.) - aBTOp AOKTOPCHKOI AMcepTallii 3 TUTaHb EBPONENCHKO
- aMepHUKaHCbKOro jaiajsory B cdepi aMepHKAHCbKHUX [IOCJi[)KEHb MpPU YHiBEpCUTETI
MinHecotn (1993p.). BiH 6yB cTyjeHTOM, BHUKJIaJa4yeM, AUPEKTOPOM 1 HAyKOBUM
cniBpobiTHUKOM AkazeMil Hancena B Jlissiexammepi, HopBerisi. 3 1995 poky, BiH nocTiiiHO
npane B cdepi HajmaroJxkeHHs Jiajiory B TUX perioHax €EBpond, Je BifbyBaBcs
HalbibIKNK KOHQJIKT nicas Jlpyroi cBiToBoI BiliHM - To6TO Ha 3axigHux bankaHax. Bin
OyB 3acHOBHUKOM Mepexi fiasory HaHceHa, IKUM CKIaJa€ThCA 3 eCATH JiaJor-LeHTpiB
Big Xopmarii o Makegonii. Bonu, 30kpeMa 3ocepefuaiy CBOWO pobOTY Ha BiJiHOBJIEHHI
aTMocdepu J0BipH, CHiJIKyBaHHs i cniBmpalli B rpoMaziax, po3KoJ0THX BiliHOW0. CTalHap
OTpPHUMaB YHUCJEHHI HaropoJu 3a CBO0 poOOTY i 3a JeKIiii, AKi BiH iHTEeHCUBHO IPOBOAUThb
no Bciit €Bpomni i B CIIA moao HeobxigHOCTI Aiasory B Hawid nmoaiTU4YHIN KyabTypi. Bin
MPOBIB COTHI Aia/IOrOBUX CEMIHAPIB TPUBAJIICTIO Bif, 3 AHIB [0 3 MicALIB.

Steinar Bryn (1954) did his doctorate work on the European - American dialogue in
American Studies at the University of Minnesota (1993). He has been a student, a teacher,
the director and a researcher at the Nansen Academy in Lillehammer, Norway. Since 1995
he has been working full time on dialogue in the most war-torn areas of Europe since WWII
in the Western Balkans. He was the founder of the Nansen Dialogue Network which
consists of ten dialogue centers from Croatia to Makedonia. They particularly focus on
rebuilding trust, communication and cooperation in communities divided by war. He has
recieved numerous prizes for his work and lectures extensivly around Europe and in the
U.S. on the need for dialogue in our political culture. He has faciliateted hundreds of
dialogue seminars lasting from 3 days to 3 months.
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Crentnep bpin

Mi¢ 1 «Jiasor — xxKiHOYUH CNIOCIO CIIIKYBaHHA»

Mi¢ 2 «¥cirorosi ao gianory, akumo Hopseris njiaTutb»

Mi¢p 3 «Jiasor moxke O6yTH IUIiJHOW O6ecCifol0, ajie HiIK He 4YapiBHOIO

NaJIM4YKOI, OCKIJIBKM Jia/1or — He HaATO epeKTUBHHUM iHCTPYMEHT»

Mi¢ 4 «3ab6araTo giasoris. 3amasio peajbHUX Ail i 3MiH»

Mi¢ 5: «3a micanb y HopBerii HeM0K/1IMBO YOMYyCh pea/ibHO HABUUTHCA»

Mid 6: «/liasor He JAa€ CYTTEBUX 3MiH»

Mid 7: «Y aiasno3i 3aBxKAM nepemMarae 6i/ibIicTb»

ABTOp 1€l cTaTTi — MUPOTBOpElb, IKUU Y SIKOCTI MpejCcTaBHUKA MiKHapOAHOI
opranisarnii «<Hancen Jlaisior HetBopk» (Nansen Dialogue Network ) mpoTsiroM ocTaHHIix
20 pokiB gomnoMaraB y HaJlaroJKeHHi Agiasory Ha 3axigHux baskaHax. CniBmpalgs, sdka
novyajsaca y 1994 poni, kKosu HopBe3bke MicTo JlisuileramMmMmep, 10 NpUKMMaa0 3UMOBI
OniMmniiiceki irpu, Hamaroguao 3B’s3kd i3 CapaeBo, cborogHi, 20 pokiB mo ToOMY,
NPOJIOBXKYE JaBaTH CBOI MJoAW. Y Lil cTaTTi MOBa UTHMe NpO icHyw04i MidU CTOCOBHO
Aiasory. Bci BOHU € BUraZikaMy, AKi 3aBaKal0Th HaJlaroJpKeHHIO Aiasiory i criBnpari 3a4/14
MUDY.

Bilinu y 90-x Ha TepuTopii kosnmHboI Orocnasii npusBesin A0 eTHIYHOI i30411ii
6araTbox HapoZiB. [lyil 6araTbox i3 HUX Iig MpobJeMa JUIIAETHCS aKTyaJlbHOO i CbOTOIHI.
MixkHapoZHi MUPOTBOPYI Micil 30cepe/iP)KyBasiMCs Ha MOOYA0BI caMUX Jlep>KaB Ta CUJIbHOI
OpraHisanilHOI CTPYKTYpU BCepeJUHI TaKUX Jiep>KaB, 4aCTO He 3BepPTal4U *KOJHOI yBaru
Ha IUTAHHA INPUMUPEHHA MDK rpoMaJsAHaMH, fAKi B HUX NpoXuBaad. MixHapoaHa
opraHisanisga «Hancen /lanisior HeTBopk» 3pobusia cnpoby BHUOPABUTU Liel HeJO0JiK
LIJIIXOM CIPUSHHS Hasaro/PKeHHI0 MiXKHAILiOHAJIbHOrO Jiasiory i po3po06Ku cTpaTerii
NpPUMUPEHHS 3a/iJI1 BCTAaHOBJIEHHSA 6araTopiyHoro Mupy. Metoznka po60TH Ha NMPaKTHUL
noJigraza y NpOBeJleHHI ceMiHapiB AJs1 MicueBUX rpomaJ; 6aJKaHCbKUX KpaiH Ta B
akageMmii «HaHcen» y micTi JliineramMmep i3 nogasbliuM GpOpMyBaHHSM HPOCTOPY AJS
JAiasory B HaBYaJIbHUX 3aKJ/JaJaxX I MOJITUYHUX YCTAHOBAX, a TAKOX YIPOBAaJKEHHAM
CTPYKTYPHUX 3MiH 3a/}/1s1 CTBOPEHHS OiJbIlI 3TyPTOBAHOTO CYCIiJIbCTBA.

Ynpogosx 1995-2000 pp. 61u3bko 200 rpomMasaH kosuuHboi KOrocaasii mpouiu
3-MicsilYHe HaBYaHHSA 3 HaJlaroA)KeHHs fiasory B MicTi JliszieraMmmep. OCHOBHUM aKLIEHT Y
HaBYaHHI poOMBCA Ha pO3yMiHHI NpUYMH i HacaigkiB posnaay lOrociasii. Y Toi 4ac
MeToJMKa po60oTH opraHisauii «HaHncen Jlaisor» auie po3BuBajacs. 3 2000 no 2005 pik
neHtpu «Hancen [laisior» 6y/ay mobyzaoBaHi mo Bcik kosumHik KOrocnasii i po3noyanu
CBOIO [iAJIbHICTb, CIPAMOBAHY Ha HaJaro/pKeHHd JiaJiory i CTBOpPEHHHA CcleljiaJIbHUX
npoekTiB Ha Micusax. 3 2005 nmo 2010 pik micuesi rpynu nigTpuMku «HaHceH» po3nodanu
cBow poboTty B Mictax CpebpeHuus, bpatynau, fAine, 3BopHuk, [Ipo3op-Pama, Ipieaop,
CaHncki-Moct, KocoBo [Ilosie, BysiHoBan Ta €ryHoBue. OCHOBHOW iX MeTO 0OyJio
npuMupeHHs. [IpoTsaroMm octaHHix m'aTu pokiB (2010-2015) opranizaljis 3ocepeausia
CBOK0 [iIIbHICTh Ha BMOPOBA/PKEHHI CTPYKTYpPHUX 3MiH, OCOGJMBO B Trajy3i OCBITH,
NPUAIISI0YM 0COOGJIMBY yBary NUTaHHSAM iHTerpariii.

Halibisipll mOMITHUX pe3yJbTaTiB BAasocs AOCATTH B 9 rpomajax MakezoHii, fie
Oysla BHOpoBajxeHa po3pobseHa «HaHcen» Mogenb iHTerpoBaHoi ocBiTH. Ha
CbOTOJIHINIHIN fieHb IleHTpU «HaHceH» cpUsAOTh HalaroPKeHHIO [iaJloTy Ta pO3BUBAIOTh
cTpaTerii npuMHUpeHHs1 y perioHax €Bpomnu, siKi HailbiJblle NOCTpaXKJald B pe3yJbTaTi
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Jpyroi cBiToBoi BiiHU. MeToauka «Hanacen /Jlaisior» BUK/IMKAa€E BCe OiJbIl LIMPOKE
3allikaBJIeHHA Y HOPBE3bKOMY CYCHIJIbCTBI, 3HAX0AAYM MPU LbOMY BIATYK TAKOX Y
KOHQJIIKTHUX 30HaX — Ha biinsbkomy Cxoxai, KaBkasi, B Apranicrani Ta Comani.

Mi¢ 1 «Jiasor — xxKiHOYUH CNIOCI6 CIIIKYBaHHA»

OfHUM 3 HaWTparivyHilKUX HacaiAkiB po3nagy lOrocnasii 6ysia npakTHYHO NMOBHA
BTpaTa B3aEMOpO3yMiHHA. bysiu yacu, kosu rpomazasHu HOrocnaBii Manu Haib6iablly
cB0OOAY nepeMileHHs B EBponi. OrociaBcbkui nacnopT BiiKpyBaB ABepi i B JIOHJ0H, i B
Cankrt-IleTepbypr. OpHak micasga 1995 poky uuM caMuMM rpoMajiiHaM CTaJio BifjoMo, 110
TaKe CYBOPUM peXHUM NPOXOJPKEHHS KOPJOHY MiX pecny0JiikaMu KpaiHH, a 4acoM i cTpax
IepeTUHATH LI KOPJAOHU Ta KOHTPOJIbHO-NIPOINYCKHI NYHKTH y MicTax. bpak KoMyHiKaliii,
MOXJHUBOCTEeN 00MiHy iHdopMali€elo Ta eTHiYHa poO3JApoOJEHICTh CyCHiJIBHOTO,
KyJIbTYPHOI'O TA OCBITHBOI'O )KUTTA CHPUSAJIU MOLIMPEHHIO HALLiOHAJICTUYHOI ITponaraHu
Ha MOJIITUYHIN apeHi. EAUHOI0 CHiZIBHOIO pUCOIO, fIKa 06’€/HYBasa y TOW 4yac HapoAu
IOrocnagii, 6ysia yiTka BIEBHEHICTb Yy CBOIH i Jikllie y cBOil npaBoTi. /le 6 B He MellKaIu
— y 3arpe6i, bearpazi, Capaeso, IIpimTini yu Ckon’e, — caMe Ballli *KypHaJIiCTH, MOJITHKU
Ta ICTOPUKU NPUTPUMYBANMCA OUIbLI NpPaBUJIbHOI MO3UIii, Y NOPIBHSAHHI 3 iHUIMMHU.
ETHIYHa i30/11i1 CyIpOBOXKYBaJIOCH i30JIALIEI MOJITHUYHOI. /IBOE MelIKaHLiB OJHOr0
MicTa MOIJIM MaTH abCOJIIOTHO MPOTHUJIEKHI NOTJIAAM HA CUTYallilo, IPOTe KOXEH i3 HUX
6e33acTepexHo A0BipsAB CBOIM BJIACHUM JpKepeJsiaM, He3aJIeXKHO BiJl IXHbOT'0 CIPSIMyBaHHS
— IMPOHALi0HAJIICTUYHOI0 Y4 aHTUHALIIOHAJTICTUYHOTO.

JleMokpaTisi 6y/iyeTbCS Ha NMPUNYILIEHH], 110 1 MOXY OYyTH HeNpaBUM, AJs TOTO i
noTpibHi iHmi AW Ta iHWI moaiTU4YHI mapTii — o6 BUNpaBUTU MeHe. CUTyalid
3pymiuaacsd 3 MepTBOi TOYKHM, KOJU JIOAU TM0OAYWJIM, HACKIJIBKKA IXHi KOJIMIIHI
cniBrpoMajisiHu OyJiM BIIeBHEHI B iHTepnpeTauii nojii, sika 6yJsia NOBHICTIO BiAMIHHOIO Bij
ix BJiacHOI. BoHM OyJsiM TBepA0 NMepeKOoHaHi, 0 iCHyBaJia Jiklle O/lHA MpaBUJbHA MO3ULis
— IXH{, B TOU 4ac 4K iHWI noMUasauce. [IpoTe 3 4acoM BOHM MOYaJIU YCBiLOMJIIOBATH, 1110
IHIII TaK caMO BipWJIA Yy NMPaBUJBHICTb CBOEI BJIACHOI, IHIIOI, TOYKK 30Dy, i ixHi icTopil
3aC/IyrOBYIOTb yBaru.

lle He o3Hayae, W0 y KOXKHOTO CBOA MNpasja. lle snume 3Ha4uTh, 10 MiXK JABOMa
BOPOTYIOUMMM TabopaMHy, 0OMJBa 3 AKHUX MNpParHyThb BiJHAUTH CHIJIbHY MpaBAy, Mae
BUHUKHYTH J0Bipa. K0 MOIYK iCTUHU 3BOAUTHCA 0 «MU» IIIYKAEMO «MOIO» IPaBAYy» —
He BapTO OYiKyBaTH KOJHUX 3pYyLIEHb Y CIPaBi, OKpiM fIK 3pylleHHd Yy OiK IJyXoro KyTa.
Y4yacHUKM fJiajory 3 4acoM NOYMHAKTh PO3YMITH, 10 caMe BifKphTa po3MoBa OyAye
BiJHOCUHU Mix JitoAbMU. KUBYyYU pas3oM, po3AiJisii0uM OJUH i3 OJHUM 00iJ], IPOBOASIYHU
CHiJILHO 4ac, 6epy4u y4dacTb Yy CHiJIBHUX KYJbTYPHHUX 3axoJax i T. /I, BOHU NMOYUHAIOTh
pO3yMITH, HAaCKiJIbKU 06araTo B HHUX CHIJIBHOTO. BcTaHOB/IIOIOYM 3B'3KM B IHLIKX
pi3HOMaHITHUX cdepax >KUTTS, BOHMU PO3BUBAIOTh B3AEMOINOBAry, sKa KYJbTUBYE
BiIKPUTICTh Ta BMiHHS BHUCJYXaTH iHIIY CTOPOHY, 3aMiCThb TOro, 106 B6a4yaTH OJWH B
OJHOMY JIM1lle NIpeJCTaBHUKA 1HIIOI HalliOHAJIbHOCTI.

[licna 3amycKy 3a3HayeHUX NpPOLeCiB Jiasor 3JaTeH 3MiHUTU Halli yABJIEeHHH fAK
010 KOHQJIIKTY, TaK i CTOCOBHO icTopii i peasbHOCTI 3arasiom. /liasior — He «KiHOYUI»
CHocCib CHiJIKyBaHHS, SIKUIO0 TUIbKU «KIHOYMK» HE O3HAuya€ Ay:Ke LUBiIi30BaHUU cHocCio6
KOMYHIiKalii Ha r/I60KOMY aHa/IITUYHOMY Ta EMOLIIHHOMY piBHI.

Mi¢ 2 «¥cirorosi Ao gianory, akumo Hopseris niaTutb»
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A pyxe yacto 3ycTpivaro a10/el, AKi KaxXyTb MeHi: «HaneBHo, y Tebe yxe CkJIajHa
po6oTta?!» BoHu nmomuasawTbcsd. JIlogU BiluyBalOThb HECTPUMHE OakaHHSl 3YCTpITHCS 3
iHmKMMu micna koHuikTy. CkyazHa pob60oTa — 3MYCUTH JIIOJedl JomoMaraTd HaM.
[Ipoctime 6yso0 6, 3BUYAlHO, 3ajJy4yaTU NOCTIHHUX Y4YaCHUKIB ceMiHapiB, SKUM
no/00alThCA MOAOPOXKI Ta CHiJIKyBaHHA 3 JoAbMU. [IpoTe «HaHcen /laitsior» obpanu B
SIKOCTI L[JIbOBOI ayIMUTOPIil caMe MelllKaHILiB rpoMaj, — JIloJieH, AKi 10 LibOr0 KOJHOT'0 pa3y
He Opa/i y4yacTb y ceMiHapax i He Ay»e MOpUBaJUCAd pPOOUTH Le Tenep. BoHu 6ynau
BIIE€BHEHI, 1110 MOCTpaXkAaJu BHACAILO0K 3JI0YMHIB iHIIMX. | KO’KHA cTOpOHA BBakaja cebe
»KepTBO. BiinoBiAHO, BOHU He MaJiv KOAHOI MOTHBAIlii 3HAWTH pillleHHs, BiJ AKOro 6
BUTPaJIM YCi CTOPOHU, OCKIJIbKU Y TAaKOMY pas3i iHIlli CTOpOHU OTpUMaJiv 6 mepeBary, Ha fKi
BOHM He 3aC/IyroByBaJ/d. IXHA mo3ulia 6ysa Takow: «Ilicis BCbOro TOro, [0 BOHU HaM
3po6OU/IM, BOHU 3aCJyrOBYIOTh Ha MOKapaHHs, abo MpUHAMHI Ha Take caMe CTaBJIEHHS,
siKe BOHU BUSIBJSJIM [0 Hac». Binbil Toro, JitoAu Oy/JM He NPOTH NPUHECTU BJIACHI
HEBEeJIUKI ’KepTBH, 3HAIOUH, 1110 iHIIi CTOPOHHU Bij LIbOr0 BTPATATH Lie Oinblie. Po3noyaTu

Jliajior 3ajJis MOIIYKy BapiaHTIiB, fKi Oy/Ju 6 BUrpallHUMHU JAJis 060X CTOpPiH, — He
JouinbHo. Hexall Kpalle yci cTopoHu 6yAyTh y nporpaiii, 60 Tak BOHU BTPATATH GiJibllle,
HiXK MU.

Tak, ansa npukaany, B IliBgennin Cep6ii Mu 4yekanud 4 pPOKH, MOKU PaJUKaIbHO
HasamToBaHi Cepbu AOMYyUYUINCA [0 criBnpani. Y rpomaai EryHoBile — oZJHOMY 3 MiclIib,
Jle HaM BJjaJ1ocsl IOCSTTH yCIixy, — OJiHe ceJlHile He 6axasio bpaTucs 40 cHiBIpani Liini
pik. Takox € Micug, ie MU Lie JiMile JIAaHyEMO po3nodaTu poboTy. [is 3anyyeHHs Joiel
Jl0 CHiBIpalli MM BCTAaHOBJIDEMO Pi3HOMaHITHI cTUMy/U (Taki, IK oTpUMaHHA Bi3u). Cam
npouec aiasory 6a3yeTbcs Ha AoBipi. TakuM 4MHOM, MO4YMHAW4W 3 KiHLg 90-X, KOJU
3amnpolleHHs A0 Aiajsory 0yJo AOCUTb pu3MKoBUM, «HaHceH HeTBopk» 3aBowoBasa cobi
aBTOPUTET, HAKUWA [JI03BOJIAE 1M pO3paxoByBaTH Ha MNiATPUMKY I  iHiniaTuB
IpeJCTaBHUKAMU BULIOIO0 elleJIOHY BJIaJH.

Mi¢p 3 «Jliasor moxke OyTH IUIIJHOKW Oecifol0, ajle HiIK He 4YapiBHOIO
NaJIMYKOI0, OCKiJIbKM Jia/1or — He HaATO epeKTUBHMI iHCTPYMEHT»

[[lo6 cTtBopuTU aTMOocdepy AOBipH, NOTPibeH meBHUHM 4yac. Jliasor — He 4yapiBHa
NaJIMYKa, 3/jJaTHA 3MIHUTU BCe BMUTh, Lie nnpaBja. [lepejyMoBOI0 [/11 3MiH € IPOBOXKEHHA
yacy pa3oM (a Ha Ije moTpibeH 4ac). BisbuicTh 3ycTpivyei, siKi opraHizoBYHOTbCA AJs
HaJ/Iaro/I)KeHHs Jjiajiory, — Hillo GiJiblie, HiXK MPOCTO 3ycTpiyi. I, Ak mokasye Mil BJacHUU
JOCBiZ, TakKi 3ycTpidyi BaKKO Ha3BaTH JiasioroM. BoHuW ckopille cayrywTb AJisi 00MiHy
NPOTUJIEKHUMHU MMO3ULIAMH, NIPOTE KOAHUX 3pYIIEHDb Y BiJHOCUHAX MK CTOPOHAMHU ITic/as
HUX He Bii0yBa€eThcs. Jliaor — mpoluec TpuBauK, TOMY S TOTOBUM MOCIEpPeYaTUCs, LU0
J0r0 MOXKHa 3BeCTH 0 MacuTabiB 3ycTpivi. Cama Jinie miAr0TOBKa 0 PO3MOBHU € JJOCUTH
TPUBAJIOIO.

[liciga BcTaHOBJIEHHS B3a€EMHOI JIOBipM U MOBaru CTa€ MPOCTillle MepexofUTH [0
AiaJlory — L[iKaBOTO AOCJAiJXKEeHHS TOro, 1K i YOMy MM MAa€EMO HACTIJIbKU Pi3Hi yABJIeHHA
npo noJii, ki BiAOy/IKcsa HeloAaBHO, i KOHQPJIIKTH, Ki TPUBAIOTh i YaCTHHOIO SIKUX € MU
cami. BecTu aiasor o3Hayae He TIJIBKU CJIYXaTHU Te, 110 KAKYThb 1HIII, — Ije TaKOXX 03Ha4ae
HaMaraTucd 3pO3yMiTH, YOMYy BOHHU ILe KaxyTb. /liasor, BjacHe, € [OCAI[KEeHHAM, I
JOCTI/PKEHHAM HaJ3BUYaWHO KOPUCHUM, OCKIJIbKM BiH J@a€ ycCiM CTOpOHaM Kpalie
pO3yMiHHS TOTrO, K iHIII 6a4aTh KOHQJIKT. «JKO6U MHHYJOI OCeHi MM 3HaJ/IM, L0 BU
JlyMaJii caMme Tak, MU 6 JisiJii 30BCiM iHIIMM YUHOM» (YUUTEJIi IIKOJIH, IKa po3/ianaacs Ha
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pisHi Tabopu y rpomazi Cronau, Bochis i 'epuerosuna, 2012 pik). [IpoTsaroMm nepuux
TPbOX MicALiB ceMiHapiB caMe Lie 6YJI0 03HAKOI «3pylLIeHb». YUaCHUKHU [iiaJiory mnovasu
Oi/IbII KPUTHUYHO CTAaBUTUCA A0 iHPopMmalii, Ky BOHHM OTpUMYyBaJM 3 iXHIX mKepes,
nepeBipsijiM, YU [JJalOTh IM IOBHe VSBJIEHHSI MpPO Te, L0 BiJIOYBA€TbCS, a TaKOX
NPUCAYXOBYBAJIUCA A0 BepCid IHIIMX YYaCHHUKIB, 11006 BiAHAWTH JeTalli, AKUX OpaKyBaJio
JJIS1 OTpPUMaHHA [I0OBHOI KAPTUHM.

Yci ni 3ayBakeHHA 11010 Aiasory — He gisiocopchbki po3ayMy, a peasibHi GaKTH, AKi
6a3yl0TbCSl HA MOEMY BJIACHOMY JOCBiJli COpUSHHS HaJIarOJ»KeHHIO COTEHb AiaJIoTiB Mix
cepbamu i anbaHusamu 3 KocoBo, xopBaTaMu i 60cHsIKaMU 3 ['eplieroBUHY, MaKeJOHISIMU i
anbaHusAMU 3 MakeoHii, cepbamu i xopBaTaMHu 3i CxigHoi CiiaBoHil, cepb6aMu i 60CHAKaMHU
3 Ilpiegopy, Cpebpenikn Ta Bpatynauy. YacTto ydyacHUKaMu Jjiajsiory CTalOTb BUII
JlepkaBHi cayk60B1, i micas 20 pokiB pob0OTH 1 NPOJOBXKYI0 YYTH Bij HUX: «HeliMoBipHO
— abCoJIIOTHO CTOPOHHS JIIDAMHA MaJjla 3allPOCUTH Hac [0 pO3MOBH OJIUH 3 OAHUM. YoMy
MU He AiiIIn A0 nboro caMi 10 pokiB Tomy?». OauH noJicMeH 3 [Ipiegopy cka3aB MeHi:
«YSBiTb, 1110 6yJ10 6, AKOM MU NOYyJIU BCe 1ie B 1992 poui».

Taki HeTepmA4YiCTb 1 OYiKYBaHHA IIBUAKUX 1 MOMITHUX pe3yJIbTAaTiB € Ayxe
TUNOBUMU. [IpoekTaM, sKi MalOTh Oijibllle IAHCIB HA yCHiX, BiAAal0Th nepeBary nopsj, i3
OinblI CKJIAJHUMU NpoeKTaMu. [IpoeKTH 3 YiTKO BCTAHOBJIEHUMH CTPOKAMHU € GiJibll
NpUBAGJMBUMU Y MOPIBHSAHHI 3 THUMH, fIKi «IaxHYTb» MOXJIMBHUM 3aTATCyBaHHSAM abo
JloJaTKOBUM ¢QiHaHCYyBaHHSAM. [IpoekTu 6e3 4iTKOI MepCcrneKTUBYU € HENMPUBAOJUMBHUMU i
iHBeCTOpiB, OCKIJIbBKM BOHU HEe MOXKYTh MepeAdayuTHh CBOIX GPiHAHCOBUX MOXKJIUBOCTEH Yy
Mal6yTHbOMY. Taki MPOEKTU € «TYMUKOBUMM». |HIIMMU CJIOBaMH, MOBIJBHICTD Aiasory,
[Ka, BJIaCHE, € KOT0 BJIACTUBICTIO, MpaLI0€ MPOTU caMoro Aiasory. OKpiM TOro, oTpuMaHHA
pe3yJbTaTiB Yy KOPOTKiI CTPOKM € O6akaHMMM 3 OIVIIAYy Ha WBUAKY 3MiHy Micugd
po3TalllyBaHHS MUPOTBOPYMUX Miciil y cBiTi. OpraHisaTopy Xo4yThb 6a4YUTHU pe3yJbTaTH Ha
BJIACHI 04i. B leaKux BUNaZKax BiICYTHICTb pe3yJ/bTaTiB, OTPUMAHUX Y KOPOTKI CTPOKH, €
BUPOKOM /Il MPOEKTY, OCKiJIbKM BOHA BiJloMBa€ OakaHHS HaJaBaTU JOBrOCTPOKOBY
NiITPUMKY Ta JOKJaJaTH 3yCUJIb, HEOOXiJHUX /ISl YCIiXYy.

Jlopora 10 IpUMHMpPEHHs1 — JIOBra i TepHHMCTA. [i He MOXHa 3pi3aTH, MpoTe Ha Hik
MOXKHA 3HAUTH TAEMHI CTEXKH. f 4acTo 4yyro ci0Ba Ha 3pa3ok: «fkuil Moxxe O6yTH Aianor
nifi fyJaMyd aBToMaTiB?» MoxJiuBo, HigKoro. Mox/auBoO, BCi 3yCWJIJIA HaJaroguTU HOTO
MapHi. MoxiuBO, Tpeba 6yso AiATH paHimie — 10 pokiB ToMy. [IpoTe HE06XifHO poO6UTHU
Ccnpo6u MpUMHUPEHHS — SIKIIO He 3apajiy CaMUX Hac, TO 3apajy Hamux JiTeil. He MoxHa
JIONYCTHUTH, 11100 BOHU NOBTOPHUJIM JOJIIO JiTel HiMeLlbKUX COJIZaTiB, Ba NOKOJIIHHA SKHUX,
a 3TiJHO 3 pe3y/JbTaTaMU Hell0JaBHIX AOCAiP)KeHb — HaBiTh TPU [OKOJIIHHA, 3a3Ha/d B
Hopserii yTUCKiB nic/s BiiHU.

Mi¢ 4 «3ab6araTo giasioris. 3amMasio peajbHUX Aiil i 3MiH»

Honac I'ap CThope y 2012 poui y cBoiil cTaTTi A5 xypHany «I[HTepHeuHa [apBapy
PeBbto» (International Harvard Review) 3asiBuB, 1110 BiH yTOMUBCS BiJ TaK 3BaHOi «caMiT-
MaHii», ika NPOSBJSAETbCA y MOJITHUYHUX 3yCTpivaX, BiJi AKUX abo MaJsjio KOpPHUCTi, abo
ko HOI. OHe HOpBe3bKe BUAAHHS OiJbII HiXK pik MO TOMY NPOKOMEHTYBaJIO MOTO CJ10Ba
TakuM YMHOM: «[lan CTbope BTOMUBCS Bif AiasoriB». He ciaif nayTaTu nosiTu4Hi ae6atu 3
AianoroM. [loniTuyHi AebaTu nependayarOTh JMIle BijCTOIOBaHHS BJIaCHOI M03HUllii, 3MiHa
TOYKMU 30py B HUX MPUPIBHIOETHCA A0 BUSBY cJabKocTi. /liasor ke, sk MeHi BiloMO 3
BJIACHOTO [IOCBiJly, CTBOPIOE OCHOBY JJisl 3MiHM MO3UILiH i NOrJasAAiB. 3aMicTh TOTO, 11106
3aXUUIATH BJIACHY TOYKY 30py i cipuiMaTH il 3MiHy sIK IOpa3Ky, 3MiHa MOTJ/sA/iB IOBUHHA
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TPaKTyBaTUCS K A0POC/a peaklis y BiANOBiAb Ha Kpallli apryMeHTHU ab0 3ayBaKeHHS.
Kosu mnosunito iHWIoro 6epyTh A0 yBard, KpoOKd A0 CHiJIbHUX Aid poObuUTH Habarato
npocrime. ToMmy BBaxkaTH Aiasor «6anadykaMu», IKi He 3a4inarTh peajbHUX NMPOO6JEeM
BJaZMd Ta HeCHpaBeAJIMBOCTI, — MpUKpa MNoMusKa. CnpaBxKHIM [iasor CTaBUTh Mif,
NUTaHHSA caMe ysIBJeHHs JIIoJed 1040 MHUHYJOro 1 TemnepiliHbOro, IixHiu
byHlaMeHTaNbHUN cBiTOrIsA,. 1 BKpail pigko cTukaBcs 3 6isbll eGeKTUBHUM CIIOCOO60M
KOMYHiKaljii. 1 cnpo06yto MosSICHUTH 1€, ONKCABILY, IK IPOXOJAUTh CeEMiHap.

AK BigOyBa€ThCA Aia/IOroBUM ceMiHap?

Y xofi ceMiHapiB 4 npeACcTaBAACA OCEpeJHUKOM — d NOKa3ylo JIAAM, 1110 MeHi
BifoMi neBHi ¢pakTH 3 icTopii, iMmeHa, Mic1id i moaii. S Aistocs 3 HUM CBOIM AOCBiIOM pO6OTHU
B iHIIMX, aJle TaK caMO pO3Ap006JeHHUX, YaCTHHAX KOJUIIHbOI KOrocagii, e criiBpo6iTHUKU
«HaHceH» BeJyThb akTHBHY po60Ty. Kos MU cTUKaeEMocs 3 MoAiGHUMU MpobJeMaMHu B
KO>KHiH i3 rpoMa/i, HaM JIeTKO 3p03yMiTH, SIKi IBULIA B CYCIiJIbCTBI BAHUKAIOTh BUKJIYHO
BHACAiZJOK po3ApobJieHOCTi, a fAki € HacaigkoM [ill neBHUX 0ci6, gki Ha Ijid
pO3/p0o6IeHOCTI HAXKUBAKThCA. 1 1ato 3p0o3yMiTH, L0 S He CyAAs MiXKHapoAHOro cyay. f
— TocepeHUK y Aiasosi. 1 He HaMmarawcs 0COGMCTO BCTYMATU B AUCKYCilO 3 yYaCHUKAMHU
ceMiHapy, s Hamararcs JONOMOITH IM pO3MovyaTH JAUCKycito Mik coborw. Tak, came B
JHUCKYCit0.

OCHOBHOKW CKJIaIOBOXO THUIIOBOTO [iaJIOTOBOrO CeMiHapy € JUCKycil Mix
y4acHUKaMU. f MOACHIO IM Pi3HULII0 MK JUCKYCi€ro 1 Aiasorom. I BOHU po3yMiloTh, L0 B
TOM 4ac, IK y AUCKYCil BOHU CclepeyarTbcs, 6yyYd NepeKOHAaHUMU y CBOIX MO3UILfX,
JliaJlor CTBOPIOE OiJbIIi MOMJIMBOCTI AJisl 3MiHM I|UX NMO3ULiH. Y Aiaso3i BU He MaeTe
BiZICTOIOBATH CBOIO JYMKY, BU NPOCTO BUCJOBJIOETE ii AJis1 TOrO, 111006 MOAITUTUCS HEIO 3
iHmuMu. I[poTe HEMOMXJIMBO, i HABITb HENMOTPiOHO, YHUKATHU AMCKYCili Ha Hauroctpimi
Temu. /liajor He Moxe 3aMiHUTH [JlebaTH, BiH BHUCTyNa€ [AOAATKOBUM CIOCOOOM
CIIIJIKyBaHHS.

Jlesiki y4aCHUKHU BiMOBJISIOTBCA OpaTH y4acThb Yy /ias03i, OCKiJIbKM BBaXKalOTh, 10
TaKUM YHHOM BOHHU NPOABJIATH BU3HAHHA 1 IOBAry A0 iHIIUX, AKUX Ti He 3aCJyrOBYIOTh. ¥
TaKUX BUIAJKaX f 3alUTYyI0 iX, Y4 BBAXKAKOTH BOHH, L0 iHUII HEJOCTAaTHbO 3HAIOTH I
pO3yMilOTh iXHIO chTyalil. | HaldacTinle oTpuMyro BifnoBigb Ha 3pa3ok: «Hi, 3BU4akiHO
He PO3yMIilOTh, 1€ i € YaCTUHOI Mpob6seMu». Ko s MOsICHION 1M, 1110 JiaJor — Lie KOJIU
XTOChb JIIJINThCS CBOEIO iCTOpi€l0, MOKA3ye il iHIIUM, J03BOJISAIOYU IM 3pOOUTH Te K CaMe,
MeHi KaxyTb: «To ue i € giasnor? Mu aymasny, 1o Aiajaor — e po3MOBHU MOJITHUKIB J1eChb Y
Binomy Jlomi». Kosu 4 HaroJsiomyto, 10 Aiajaor — Le cnoci6 CrniJIKyBaHHS, AKAH JIEXKUTDb Y
30BCiM IHIIIM NIJIOMIMHI 3 MOJITUYHUMH Jeb6aTaMH, JIOJW CTAlOThb OiJbII OXOYHMH [0
y4acTi.

[leperoBopy, siKi OpraHi3oBYHOTbCS MIXKHApPOJHOIO CHIJIBHOTOIO, Maie 3aBXIU
MaloTh Ha METi IOCATHYTH IOMOBJIEHOCTI abo npuHaMHi komnpowicy. I[lig yac aianory Bu
He Ma€Te Hi PO 1110 JOMOBJIATUCH, OCKIJIBKM HOT0 MeTa — JaTH JIIOASAM 3MOTy 3p03YyMiTH,
YoMy KOHQJIIKT Ma€ HACTiJIbKKM KaTacTpodiuyHi HaCHiAKM /i1 KOXXHOTO, XTO B HbOTO
BTATHYTHU. MU He MOXXeMO MPUIYCKATH, 1110 BCi BCce 3HAIOTh. fIK MOKa3ye NpaKTHUKa, 11100
10Ch JJOHECTH [JI0 JIIoJeH, iM mpocTo Tpeba npo Le roBOpUTH. [HOAI Aiasor Mixk arpecopom
i 2KepTBOI0O HEOOXiHUM JIvIlIe JJisl TOTO, 11106 3aCTeperTy UOro Mpo HaCAiKH, CHPUYMHEHI
Horo ZiiiMu 3apas i, e BaxIuBille, y MallbyTHboMy. B kosumHiil Orocnagii, e koxHa
eTHIYHa rpyla BBaXKa€, L0 KEPTBOK € caMe BOHA, [iaJIord, OpraHi3oBaHi LieHTpaMHU
«HanceHn /laitsior», 3aTHi BiAIKPUTHU JIIOJSIM O4i Ha 6araTo pedel. MeTa yux fiajoriB —
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PO3BUTOK B3aEMOPO3YMiHHS MiX JIIDJbMU, 0OTOBOPEHHS NPUYMH, 3 IKUX KOHQJIIKT CTaB
HaCTIJIbKU )KOPCTOKUM, & TAKOXK JOCTIPKEHHA MOX/IUBUX NJIAXIB 10 IPUMUPEHHS.

Maitxe 3aBX/yY NepIIUM 3aBJaHHAM y paMKax CeMiHapiB € pO3MOJiJ YyYaCHUKIB Ha
HeBeJIUKI rpynu (Mpu6JIM3HO N0 4 0C06H ), B IKKMX BOHU AiJSThCS BJaCHUMHU MOTJISIIaMU Ta
PO3MOBiIal0Th, IK KOHQJIIKT BIJIMHYB Ha IXHE KUTTS, MOOYTOBI yMOBH, CiM'I0 Ta po6OTY.
Bke mici nboro nmepumoro etamny o6roBOpeHHs [eXTO 3 YYaCHUKIB NOYMHAE PO3YMITH i
rJIMO0KO CHiBYYBATHU CTPAXK/AAHHSAM iHIIMX i 4aCTO 3HAaXOJUTh B iCTOPIfAX IHUIUX CXOXiCThb
3i CBO€I0 BJiacHOIO. baraTo mMosioaux jawoge y 90-x He 3HaJIH, 10 TaKe «MOJIOJAICTb». YcCi
rpomMaZigaHu bocHil i 'eplieroBMHU BTpAaTUIM MOXKJIUBICTDh BIJIBHOTO NepeMillleHHd Y CBITi.
baraTo XxTo BTpaTUB AiM i pifjHUX. Y JesdKUX BUNIaJKaxX 3HULLYBaJUCA Liji ceanuuia. 1 6pas
y4acTb y HaJIaro/PKeHHI Aiasiory MK 4jeHaMu MiKHapoAHOI KOMICil 3 MUTaHb 3HUKJIUX
6e3BicTu: ixHi icTopil po3MoOBialOTh NPO KOPCTOKI, HEJNIIOACbKI BUMHKH, aje 3HAXOJATh
BiITYK y cepUdx iHIIUX 4Yepe3 CXOXKIiCTh mepexxuToro. binb Bifg BTpaTu 6aTbKa, SAKUU
TpariuHo 3arMHyB, HE Ma€ eTHIUHOT0 3a0apBJIEHHS.

HacTtynHuil Kpok — NOAIMUTHCA 3 iHIIMMU CBOIM 6ayeHHSIM NMOTOYHOI CUTYyallil.
3p03yMiTH, HACKIJIbKM NPOAYKTUBHOIO € KOMYHIiKallid i cniBmpans CbOro/iHi, IK Ha JIIOJen
BILJIUBAE €THiYHA pP03/p06JieHiCTh. [CHYIOTh KOHKpPeTHI NPUYMHHU TaKOi po3Ap06JIeHOCTI,
sKi y 6araTbox BUMAJIKaX MiAKPIMJIATHCS HeOaXKaHHAM MOJIITUKIB 1 CycliJibcTBa 3MiHUTH
cUTyalilo y MalbyTHbOMY. flckpaBMM NpUKIaJoM € BykoBap — MicTo, 60MbGapAyBaHHSA
SKOT0 MiJi yac BiliHU npoJoBxKyBasiocsa 87 AHiB. OkpiM 1jboro, 6araTo XTo BBaxka€ BykoBap
MicleM, 3 gKoro novyancs po3smnaj Krocaagii. Y BykoBapi cep6cbko-xopBaTchbKa Koasillid,
MEeTOI0 K01 6y/10 36eperTy eTHiUHY i30J151i10 FpOMaJiy, yTpUMyBaJa BjaaAy npotsrom 11
pokiB. llenTpu «Hancen Jlansior» mif 4yac oprasizauii 3ycTpidyel s AiaJory HaMararmTbCs
OyTH MOJITUYHO HEHUTPAJbHUMH, IPOTE y LIbOMY BUINAJKYy MU YiTKO CTaJM Ha GiK €AUHOI
JlepkaBU. MU niATpUMy€EMO €4HAHHS, a He i30/151i10. OCHOBHMM HallUM apryMeHTOM 0yJ10
Te, L0 JeprKaBa, MoOyA0BaHa Ha JAeMOKPAaTUYHUX LIHHOCTAX Ta 3aXUCTI NpaB JIIOJWHY, €
SIBUILEM L[IJIKOM NPOTHUJIEXKHUM IO BiZJHOLIEHHIO JI0 COLjiaibHOI i mosiTu4HOI Mob6inizanil
Ha eTHIYHUX 3acajax.

[lix yac AuUCKyciii 3 MeTOl NPUMHPEHHS BUHUKAE KOHQJIKT MK THUMH, 4Yus
OCHOBHA YyBara 30Cepe/Ky€eETbCSl Ha MOJiAX MHUHYJI0TO (K MNpUKJIa[ — MN006yA0oBa
BilicbkoBOro Memopiany y ueHTpi BykoBapy), Ta THMH, XTO JyMa€ B INeplly 4yepry npo
MaWOyTHI OKOJIIHHSA, HApOAXKeHi MicjsA BiMHU. Tak, KoxkeH 14-piyHUM WIKOJISIP MOOAYUTH
1ell MeMopiaJi, AKMI BIIAaHOBYBaTHMe NaM SITh BeTepaHiB BiliHU. HeMae koAHUX CyMHiBiB
y TOMy, L0 Hallle MHUHyJle Ja€E HaM IeBHI ypOKH, fKI MM Ma€eMO 3acBOITH, 100 He
NOBTOPIOBATHU CXOKUX NOMUJIOK Y MallOyTHbOMY, i 1[0 MOTPiOHO BIIAaHOBYBATHU BETEPAHIB i
Te, 1[0 BOHU 3pOOWJIM [ KpaiHu. [IpoTe MU 4iTKO 3HAEMO, K 3alMKJEHICTb Ha
MUHYJIOMy MO>K€ PYWHYBaTH KUTTHA LIJIMX NOKOJIIHb y MaubyTHboMy. [lpukiaazom €
3rajani Buue aiTh HiMuiB y Hopserii. liTh HiMeUbKUX COJIAATIB pO3IJIayyBaMiCcAd 3a
3JIOUMHH CBOIX 6ATbKiB, a CbOr'0/IHI 1[€ MPOJAOBXYIOTb POOUTH IXHI OHYKH.

[IpyMHUpeHHSA y HaWBYK4YOMY 3HaueHHI 03Ha4a€ BU3HAHHA MUHYJIUX NOJIH, fKi Bxke
CTaJInCe, i JOK/IaJaHHS yCiX MOXKJIUBUX 3YCUJIb JAJIS1 TOTO, 006 He JJ03BOJIUTHU 3JI0YMHAMU
HalllMX NMpeJAKiB 3pyWHYBaTH XUTTSA MauOyTHIX MOKOJIHb. IcTOpif coBHeHa JIIOJCbKUX
cTpaxaaHb. Ha ceMiHapax s 4yB icTopii Jt04eH, 9Ki po3Ka3yBaJiu Mpo 3BipcTBa, AKi iHIi
BUMHSJIM MO BiIHOUIEHHIO J10 iXHiX 6/1M3bKUX. [le JI0AAM 3HAUTHU CUJIU NPUMUPUTHUCA i3
TakuM? CJjij nam’siTaTy Mpo Te, [0 MAaWOYTHIM MOKOJIIHHAM Tpeba Oy/ie SKUMOCbh YUHOM



0 N ' OaecbKa OaecbKa
@E praHisauis 3 Besneku Ta i o61acHa 061aCHa
cniBpobiTHULTBa B EBpONI
KoopauHaTtop npoektie OBCE B YkpaiHi AepKaBHa rpyna
agMiHicTpanisa 00 rM meAiamii

CHiBiCHYBaTHU. A yCHIIIHUH Jia/Ior JOoNIOMara€e Moro yyaCHMKaM BUPBATHUCA i3 «3apyYHHUKIB
MUHYJIOT0» i pa30M CTaTH TBOPLSIMKM HOBOT'O MallOyTHHOTO.

3aKJ/Il0ouHe 3aBJaHHA — BU3HAUYUTHU IMeEpeliKOoAYM Ha LUIAXY /[0 IOKpallleHHA
cniBnpali i 06roBOpUTHU MOXJIMBI LIJIAXM X oAo0MaHHA. Y BUNaKy bocHii i ['eprerosunu
OCHOBHOI TeMOI 06araTbOX JiaJIOTOBUX CeMiHapiB OyB €THIYHMM MNOJIJ y LIKOJAX,
3ae6inbmoro y 'epueroBuHi, ase Ttakox y Kpasiui, KoHnesiu [losi Ta Auui. Binbwicte
MiCL[eBOr0 HaceJeHHA BUCTyNaJla IPOTH iHTerpaLil LKiJIbHOI OCBITH, HABITh MOIPH Te, L0
y pasi eTHIYHOro MoJisy WK iXHIM AiTAM AoBeJsiocsl 6M HaBYaTHCA HabaraTo JaJji Bif
JoMy. ETHiYHO i30/1bOBaHi WIKOJM NPOJOBXKYIOTb ICHYBaTH 3 MeTOW 3abe3nevyeHHs
€THIYHO 4YMCcTOro BUXoBaHHs. CboroHi y bocHii Ta ['epiieroBuHi HapaxoByeTbcsl moHaz 50
TaKUX IIKIJL.

KpuTHuHy OILjiHKYy Takol HaLiOHa/iCTUYHO CIPSAMOBAHOI MOJIITUKKA MOXHa
OTpUMATH, BiZiMOBIBLIM Ha NMUTAHHA: Y4 He OyJio 6 MicueBe ympaBJ/iiHHsI, 3aCHOBaHe Ha
npuHnunax npodecioHaniamy i gemokparii, a He Ha 3acaZilax eTHIYHOI NPUHAJIEXKHOCTI,
Oinbil  epeKTUBHUM [iJi1 33J0BOJIEHHS WL0JeHHUX noTpe6 rpomMaasaH? ETHi4HI
0COOJIMBOCTI MOXYTh MPOSIBJAATUCA YV 3BUYASAX i CBATAX, MUCTEUTBI i Tpaguniax, midax i
BipyBaHHSX, JepkaBa K NMOBUHHA Oy/JlyBaTHCd Ha MepeBipeHHX 4YacOM €EBPONENChKUX
CTaHJapTax iHTerpanii, JAeMoKpaTil Ta NnpaB JWOAUHU. AKI0 BpaxyBaTH BHUMOTH LUX
CTaH/AAPTIB, Y4 OYyTh NPABOBi OCHOBU AJIs MOAINY [IiTel 3a eTHIYHOO MPHUHAJEKHICTIO?

A pinoca 3 rpynaMu pesysbTaTaMM HeLOJABHO IPOBELEHOI0 AOCJiJKeHHS B
Hopsgerii. Byau Hagiciani 900 pestoMe KaHAWAATIB i3 HOpBe3bKUMHM iMeHamMu i 900
abCoJIIOTHO ifeHTUYHUX 3a 3MICTOM pe3loMe KaHAWJAATIB i3 iHO3eMHUMU iMeHaMH.
Pesiome, B sikux Oy/id 3a3HauyeHi HOpBe3bKi iMeHa, Masu Ha 25% O6inblIi maHCU OYTH
BifiiopanuMu Ajsa cniBbeciau. Y BifgnmoBigb s uyto: «lle HopMmasibHO». Tak, MakeoOHII
MaloTh nepeBaru B MakezoHii, xopBatu — Yy Xopsarii, a cepobu — y Cep6bii. Asne
«HOpPMaJIbHO» He 000B’I3KOBO 03HA4a€ «IPaBUJIbHO». fKIO CEpPHO3HO 3aMUCIUTHUCS HAJ
NOJIITUYHUMU 3acalaMy, Ha SIKMX N00YA0BaHi Hallli KOHCTUTYIIii, MOXKHA JIiNTH BUCHOBKY,
1110 JIFOIY He MOBUHHI IUCKPUMIHYBATHUCA 3a 03HAKaMU, [Ki BiJj HUX He 3aJ/IeKaTh, TAKUX AK
ixHe iM'a. Ko po6oToJaBLiB MpsMO 3alUTaJM LIOJ0 CUTYyalil, siKa CKJaJjacsi, BOHU
3asBUJIM, 110 HIYOr0 He MalTh NPOTH iHO3EMILiB, MPOCTO iM XOTiJIOCb 6U HAWHATU Ha
po60Ty npaliBHUKA, AKUK 6U J0O6pe po3yMiB 0COOGJMBOCTI HOPBE3BKOTO CyCHiJibCcTBA. [Ipu
11bOMY, B HaZiC/IaHUX pe3loMe 0yJIO YiTKO 3a3Ha4yeHo, 10 YCi KaHAUAaTH «o0pe po3yMiau
0COOJIMBOCTI HOPBE3BKOTO CYCIHiJIbCTBa», y TOMYy 4YUCAi oTpuMasu ocBiTy B Hopserii i
BiJIbHO BOJIOZI/IN HOPBE3bKOI MOBOIO. Ajle KUMOBIpHO, Npo6JieMa 6yJia TPOXU B iHIIOMY —
IX HaBiTh He YUTAJIU.

A posnosigai npo Hopgerito y TakoMy cBiTJi, 11106 MOKa3aTH, 110 TPOTUCTOSIHHSA
i3os41ii Ta iHTerpanii — npo6JieMa, sika iCHye He Jinule Ha bankaHax, a i B ycid EBporii.
IcHye nyke 6araTo peuyel, Ha IKUX MM MAEMO BUMUTHUCS OJIHE B OJJHOIO — cCepeJ, HUX i
ycmixu, i HeBAayvi. [luTaHHA, K »XUTU pa3oM, He AUBJAYUCH HA BCi Halli BIAMIHHOCTI,
MabyTbh, HalaKTyaJibHille NUTaHHA B €Bpomni. MewmkaHui »k bankaHcbKoro miBocTpoBa
NOBHHHI MOAMBUTUCSA Ha cebe Y UIMPIIOMY, EBPONENCHKOMY KOHTEKCTI — L€ JOoTIOMOXKe iM
3a0yTH NpO GiJIBLIOCTI Ta MEHILOCTI HAa PiBHI MicTa YU cesvIIa.

Mi¢ 5: «3a micanb y HopBerii HeM0K/1IMBO Y4OMYCh pea/ibHO HABYUTHCA»

Tpumicauni ceminapu y JlilsieraMmepi NpoBOAMJKUCA BIOPOJOBXK 5 POKIB.
Opranizanis 3400yBaJjia aBTOpUTeT, i ceMiHapu y JlijzieraMMepi cTaJu MPOJOBXEHHSIM
N0YaTKOBUX CeMiHapiB, Mpo fKi uLIocs BUlle. B Halux ceMiHapax 6pajid y4yacTb TaKO0X
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BUCOKOIOCA/IOBLi, SIKi HE MOTJIM MOJIMILIATU CBOE pobouye Micie Oijbll HiXK Ha TUXKAEHb
nocnisib. HopBeris i mozii y HiKt y yacu Jlpyroi cBiTOBOI BiMHU Ta micJid il 3aKiHYeHHSA 4acTo
CTaBUJacA 3a IPUKJIAJ TOrO, K NIOBIJIBHO MOXe NMPOTIKaTH NpoLec NIpUMUpeHHA. MU Bxe
He MOIJIM LbOro 3MIHHUTH i HaroJsiowyBasu, ujo HopBeria — dckpaBUW NpUKJAJ TOTO,
HACKIJIbKM TMOBIJIbHO BiI0OYBA€ETbCSI NPUMHUPEHHSA 3a BiJICYTHOCTI BiANOBIAHOI MOJIITUKH.
[logopoxx po Hopserili Hajae ydyacHUKaM [iaJioTy HeWTpaJbHUU MpPOCTip AJA
IPOJOBXXEeHHA iXHbOI AUCKYCIil. Y O6i/1bIIOCTI BUNIAJKIB Te, 110 OYJI0 060epeKHUMU KPOKaMHU
Jl0 30/1m>keHHs Ha basikaHax, cTaBaJ/io LIBHUAKOIO X0/010 HA HOBiM TepUTOPIl.

[llogo  MetopoJiorii  ceMiHapiB, d4ki  npoBoguauca y  Jliierammepi,
HalleQeKTUBHILIOW TeXHiKOW OyJI0 MPOCTO J03BOJUTU IpylnaM CTaBUTH OJHE OJHOMY
NUTaHHSA. 3aMUTaHHA i BiANOBiZi — esieMeHTHU reHiasibHOI GOPMHU CIIIKYBAHHS, IKOIO MU
4acTO KOPUCTYEMOCS HEMPABUJIbHO, CTABJISYM 3allMTaHHSA 3aHAATO LIBUJIKO ab0 3aHAJTO
LIBHU/KO BiZIOBIJal0YU Ha HUX. [AeaJlbHUM TapTHEPOM Y ZiaJio31 € AUTUHA, OCKIJIbKA BOHA
NOCTiHO CTaBUTH 6araTo 3anuTaHb. OAHOTO i TOro CaMOro AHS AUTHHA JISATA€E CIATH BXKe
30BCIM IHLIO JIIOJUHOIO BiJ Ti€l, AKOW BOHA NPOKUHYJIAcA. KOXKHOT0 JHA BOHA PYyXa€EThCH,
3MiHIOETBCS, pocTe. [IpUGIU3HO Te K caMe s CIOCTepiraB i B yYaCHUKax ceMiHapiB —
KO>K€H JleHb PyXaB IX BIlepe/, PO3IIMPIOBAB IXHIU CBITOIJIA i MOKpalllyBaB iXHi Bi/ITHOCUHH.

Ko>kHa rpymna mMaJia 2-3 roguHy, o6 chopmyatoBaTH 5-6 NUTaHb AJs iHILIOI Ipyny.
[loTiMm BOHM OOMiHIOBa/IMCS 3aNUTAHHSAMU 1 NPOBOAWJM HACTYyNHI 2-3 TOAWHH,
JUCKYTylOYd Ta 06JyMYylO4YM CBOI BiANOBiZi Ha mocTaB/eHi 3anuTaHHs. [HoAl BiamoBizi
Oy TPYNOBUMH, iHOAI BUHMKaJA NMOTpeba BUCJIOBUTUCSA KOXKHOMY Bij cebe. Y Hac 6yB
THXX/IEHb Ha Te, 100 3’sCyBaTU CUTYallil0, IPOBOASAYM SIKHAMOI/IbLIE Yacy, CTaBJISAYM TaKi
3allMTaHHA Ta BiJNOBiJalOYU Ha HUX. TaKUM YUHOM, He NOCEpPeJHUK, a CaMe yYaCHUKHU
BU3HAYaJ/IM MUTAHHS, SKi IX XBUJIIOIOTD i IKi MalOTh OYTH 0GTOBOPEHI.

Taka nmozmopox g0 HopBerii sonoMarasia y4yacHMKaM YCBiIOMUTH, HACKiIJIbKU 6araTo
y HUX CHIJIBHOT'O: MOBQ, iCTOpUYHe Ta KyJbTypHe KOpPiHHSA, KyXHf, My3HKa, TaHLi Tol10. B
XO/Zji 3HAaWOMCTBA 3 HOPBE3bKHUMHU KYJIbTYPOI Ta OpraHisaljiiHUM JIaZjoM JIIOJU 3 HOTKOIO
rymopy ¢opMyBa/id HOBi YSIBJIEHHSI NMPO MOHATTS «MHU» i «BOHWU». CaMOBpsiAyBaHHA Yy
Hopserii He cTaBujocA 3a MOJeJsb AJid HAc/AiAyBaHHA, a CKopille 3a NpUKJAJL TOrO,
HACKIJIbKM [O-IHIIOMY BCe MOXXHa OpraHi3yBaTH. YYaCHUKHM Jiajory 4acto 3abyBaju Ipo
e€THIYHi BiAMIHHOCTI, KOJIM MOBA 3axX0/WJja PO CHiJibHe 6aKaHHSI PO3BUBATH iXHi rpoMaju
ab0 cKkacyBaTH pO3MOJiJI AiTel y MOYaTKOBIM MIKOJIi.

Hemae »XoQHUX CYMHIBIB y TOMY, 110 YYaCHUKH, 3HAXOAAYUCH JaJIeKO BiJ [0My,
No4yBasIMce OiablI po3caabseHUMHU. TUCKY, IKMM YMHUBCA Ha HUX 3 OOKY IXHIX eTHIYHUX
rpyn, TyT He Oyso. ChniJIKkyBaHHSl i MOIIYK CHOiJIbHUX MOTJIsAZIB BifOyBaBcsg HabaraTo
npocTille y TNOBCAKAEHHIM JisjbHOCTI, W0 ©6 BOHU He poOUJIM: BiABigyBaiu
CMITTENEpPEepOOHMM 3aBOJ, UM XOJAWJIM HaA KOHIEpPT KJacuyHol My3uku. [logopox no
Hopsgerii nogapyBasia iMm eBpomnelcbkuil AocBiA. [l 6araTbox y4acHUKIB — Iie B3araisi
OyJia mepila NOJOPOK 3a MeXi iXHbOI KpaiHU abo perioHy. BoHu Bigkpuau AJis cebe, 1110
Jou y €Bponi HaMaralTbCAd MOJAOJATH Ti K caMmi npob6seMu, 110 i BOHU: AUKTATypa
O171b1IOCTI, TpaBa MEHIIOCTI, iHTerpanis 4y i30/141is, BiICYyTHICTb MOJITUYHOTO Jiajaory. Y
JedKUX BUNAJKaX BOHMU YCBiZJJOMJIIOBAJIM, L0 Li JIOAA 3HAYHO NMPOCYHYJIUCA HA CBOEMY
HIJIAXY A0 iHTerpanii TiIbKM TOMY, 10 Oy/Jd «3MylleHi poouTH Le». B eBpomnelicbkoMy
KOHTEKCTIi IXHi Npo6JieMH bisiblile He 3[aBaUCs IM TAKUMHU O0COOJIMBUMM Ta YHiKaJbHHUMHU.
HimeuuuHa, [losbma, ®PpaHiis Ta Pocid Manu cBOIO KOPCTOKY iCTOpil0 BiWHM, HaBIThb
YKOPCTOKIIY, Hi>XK MaJIM KpalHU basikaH. [cTopida npuMUpeHHs MiX )uTesqaMU HiMeydyuHu



0 N ' OaecbKa OaecbKa
@E praHisauis 3 Besneku Ta i o61acHa 061aCHa
cniBpobiTHULTBa B EBpONI
KoopauHaTtop npoektie OBCE B YkpaiHi AepKaBHa rpyna
agMiHicTpanisa 00 rM meAiamii

Ta ®panuii abo xutensamu Himeyurnnu Ta [losabii Bcesisiia Hafjito, a NpUK/Iaj, YUCIEHHUX
HAapOJHUX MEHLIOCTEeH, fKi KUBYTb MOPY4Y OJHE 3 OAHHUM Vy CIIJIbHOMY €BPOIEWCBKOMY
IIPOCTOPi, 3MeHIyBaJa CTpaxX BiKPUTHUCA i 3HOBY CXOBATUCH 3a BJJACHUM MYpPOM.

Y «HaHcen /[laiisior HeTBopk» 0COGJIMBO MiK/JIyBa/MCS MPO Te, 1006 3a6e3neuuTH
y4aCHUKaM CeMiHapiB MOXJMBICTb BiJBigaTU Mepito JlissieraMMepa, HOPBE3bKHH
[TapsiaMeHT i, 32 MOkKJIMBOCTI, MiHICTEPCTBO IHO3eMHHUX CIlipaB. Bi3UTHU [0 LMX yCTaHOB
JloroMaraJjiv iM 3po3yMiTH, L0 [0 HUX CTABJATbCA CEPUO3HO i 3 moBarotw. OKpiM TOro, 1e
CIIPUAJIO NiABUILLEHHIO B HUX YCBiAOMJIEHHA IOJITUYHOI BiJNOBiJa/JbHOCTI 3a Te, 110
BiZIOYBa€EThCA y IXHIX piHUX MicTax, i yCBiIOMJIEHHS] TOT0, HACKIJIBKU BaXKJIMBO MOJ0JIaTH
kopynuito. [lpoTe OCHOBHOW MeTOKW MNOAOpPOxXi A0 Jliierammepa OyB edekT
NPUMUPEHHs, AKUI BiH CIpaBUB HAa YYAaCHUKIB. | e npyuMUpeHHs — He I0Ch, YOMY
MO>KHa Oysi0 HaBuyutuca B Hopsgerii. [lonox 3000 saropeit 3 kosaumHboi HOrocaasil
NPOMIIJIN Yepe3 «3HAMEHUTY» «CUHIO KiMHaTy» AkajeMil «HaHnceHn» 3a octaHHi 20 pokKiB.
JlexTo 3 HUX HaBiTb TOBOpPUB MNpPO 0c00JUBYy «aTMocdepy «HaHcen». MeHi ckiagHO
NOSICHUTH, 110 Iie 3a «aTMmocdepa». Akazemisa «HaHceH» 3acHoBaHa Ha cB0o60ji
BOJIEBUSIBJIEHHSl Ta IMpid Bipi B Jstogeill. MabyTb, 11 «aTMocdepa» poOUTH MpOLECH
NpUMHUPEHHA 1 HaJlaroJpKeHHd Jiajiory mnpocTilvuMu. Y JlijuieramMmepi JilogdaM Jieriie
BUCJIOBJIIOBATH JYMKMU 1 CTaBJIEHHS, AKi Y HUX BUHUKAIOTh, HIXK yZl0Ma.

Y LbOMy KOHTEKCTi ogopox Ao Hopserili — He TypUCTUYHA MaH/APiBKa, [IONPHU Te,
o ¢doTorpadiii, gKi Ji0AM TPUBO3ATH [J0JIOMY, SIK IpaBUJo, He MeHlIe. Lle mogopox, sgKa
PO3IIMPIOE MCUXOJIOTIYHUHM, reorpadiuyHMM Ta MNOJNITHYHUN cBiTor/AA. [ JAekoro
cBO0OOJla BUCJOBJIIOBATU CBOIO AYMKY Mif, 4yac L€l MoAopoxi cTae Oinbll, HiXX NPOCTO
NpaBOM KO>KHOI JIIOJUHH, [JI [eKOT0 — Lie HOBUM JocBif. [Ipu nboMy EBpona nepecrae
acouivBaTHCA JiMlIe 3i CTaHJapTaMHy, ileAMHU Ta KapTolo. BoHa cTae npocTo Micuem,
/e TaK CaMO >KUBYTb JIIOAH.

Mid 6: «/liasor He JA€ CTPYKTYPHHUX 3MiH»

1 BepecHs 2008 poky B EryHoBine 6ysa BigkpuTa 1koJja iM. @piteitodpa HaHcena.
Bona cTasia nepiuorw ABOMOBHOIO 6araTOHAl[iOHAJbHOIO IIKOJIOK B MakezoHil. 4 cenuina,
AKiI cTasyM Ha uwigx npuMmupeHHda y 2001 poui, cborofHi Hajlarofu/ayd ChiBopauw y
CiJIBHINA MmKoJai Aad iXHiX AiTeld. TaKUM YHHOM, BOHU JAIOTh CBOIM JiTAM MOXJIUBICTh
3poCTaTy B IiHIIMX, KpallMX YMOBaX, HDK MaJu BOHU caMi. baTbku ob6panu miasfx Bif
KOHQJIIKTY A0 ciBnpani. Ik im 1e Baanocsa? flka 6ysa ixHsa cTpaTerig npuMUApeHHs?

CnoyaTKy MaKeJOHCbKO-aJibaHCbKa KoMaHgAa LeHTpy «HaHceHn /[laiior» Ckom'e
BiZiBifjasia rpomaay Juile [l TOro, 06 3poOUTH HeobxifHi JocaimxeHHs. HacTynHuM
KPOKOM 0yJI0O CTBOPEHHSI KOMIT'IOTEPHUX KJIACIB /il [liTell i3 ycix YOTUpPbOX cesull Ha
NpOXaHHS IXHiX MellKaHIiB. [/isl 3AilCHEHHS [bOT0 KPOKY BeJlacs TiCHa criBIpals 3 yciMa
6aTbkaMU. YMOBOIO OyJIO Te, 110 0 CeJMIIA, B IKOMY OyAyTb OpraHi3oBaHi Taki KJjacy,
JAiTel i3 IHIHMX TPbOX CeJMI MPUBO3UTUMYThb Ha aBToOycax. Ilicis mporo B iHLIOMY
cesuuli Oy/aM CTBOpPEHi KOMITIOTEPHI KJacu 3 OHOBJIEHOK TexHiKOl. B Tol camuit 4ac y
TPeTbOMY CeJIIi Oy/iM 3al04aTKOBaHi 6a30Bi KypCH aHIJIIMCbKOI MOBH, a ¥ Y4ETBEPTOMY
— KypCH OisblI BUCOKOTO piBHA. TaKMM YMHOM, JiTH MOYaau NOLOPOKYBAaTH CEJUIAMM I
[[iKaBUTHCS MOBOI OJIHE OJHOTO. Y BiAMOBiJb Ha lLle MU 3alpPONOHYBaJM aJ6aHCbKUM
JIITSIM KypCcU MaKeJJOHCbKOI MOBHY, a MaKeJJOHCbKUM — asbaHchKol. [Ipu boMy cniBnpans
3 iXHiMU 6aTbKaMU Bce OiJjibllie MOrJaubJoBasacsd. MU MOCTIMHO HAaroJoWyBaJH, 10 TakKi
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KPOKH He MOBUHHI OyTH iHil[iaTUBOIO TPeThOI CTOPOHH, a GaKaHHAM CaMUX JliTel Ta ixHix
OaTbKiB.

Mu cTaBUIKCA [0 CATYaALil peasiCTUYHO | He 04iKyBaJIM BEJIMKOI KiJIbKOCTI OXOYUX.
[IpoTsaroM mepumiux meCcTH MicALiB OJHe i3 ceauly BiIMOBJSJIOCA OpaTU y4yacTb Yy Oy/ib-
SKiM iHWiK cniBnpanyi. Yepe3 neBHUM Yac iM 3aNpoONOHYyBasid HABYaHHS MOBOI «BOpOTra».
Yu 3rofATbcs y4Hi? Mu odikyBanu npubausHo 20%-i saBku, ase npuuuin yci (97%).
Kinacu 6yav nepenoBHeHi y4HSIMU. MU MyCWJ/IM 3aNpONOHYBAaTU HaBUYaHHA y ABi 3MiHU. Ha
IbOMY eTami JesKi y4Hi MmodaJu pO3yMiTH, 110 HaBYaHHS BHUMYULIEHO BifbyBasocs
3/1e6i/bIIOr0 MMO3a IIKOJIOW, BigTak movasa ¢GopMyBaTUCA ifless CTBOPEHHS CHiJIbHOI
JIBOMOBHOI 1IKO0JIU. /IBOMOBHA 6araToHaljioHaJbHa 1iKoJia iMmeHi ®piTbitodpa HaHnceHa 6ysa
BiskpuTa 1 BepecHs 2008 poky y cenuini [IpuatobimTe y rpomaai Eryposine. Y 6epe3Hi
HACTYyMHOTO POKy MicueBui 11eHTp «HaHceH /laijior» mo4aB O6yyBaTH Neplly ABOMOBHY
cepeJHIO LIKOJY, AKa Bigkpuaacs 1 BepecHsa 2008 poky.

YHacnifok 3acHyYBaHHA Takol mepluiol ABOMOBHOI IIKOJM B MakeZoOHIl mifgHA1acA
[jiJla XBWJIS HEBJOBOJIEHHS: JIIOAW 3yNHUHSJIMA UIKiJIbHI aBTOOycH, OJIOKYBasu [OPOTH,
nepelKo/PKaloiu 6aTbKaM BiIBOAUTHU AiTeN [0 LIKOIHM, 6aTbKaM MOTPOXKYyBaJIu 0COOUCTO i
no TenedoHy, B raserax 3'sBJSJIUCA CTATTi Mpo XapakTepHi BOUBcTBA i T. 4. CUabHA
no3ullia 6aTbKiB — €JMHe, 3aBJAKH 4OMYy IIKOJIA IPOJOBXKYE NMpalfoBaTH. IXHA Bipa y Te,
0 iXHi AiTH MalOTh MpaBO Ha Kpallle MalbyTHE, B IKOMY JBepi i BikHA y CBIT AJi HUX
BIIKpUTI, fonioMoOrJa iM BCTOATH. MY NepeKoHaHi, 10 Lid LIKO0JIa CTaHe B3ipLieM OCBITH ¥
MakenoHil mpUHAENIHIX POKiB, BOHA BX€ CTaJla HATXHEHHSIM JJis CXOXXHUX INPOEKTIB
«HaHcen» y CxigHiii Make10Hil, HaceJieHHSI IKOI pO3MOBJISIE MAKeJOHCHKOIO i TYpeLbKOIo.
g izeda oTpuMaJsia HACTi/IbKA TYYHHH BIATOJIOC Yy rpoMaZaX, L0 OYEeBUJAHOK CTala
HeJIOCTaTHS KiJIbKICTb iHQPACTPYKTypH AJsd MiATOTOBKU JBOMOBHHX mezaroriB. 1106
BUINIpaBUTU L€, LeHTp «HaHcen /[laiior» Ckon’'e BiJIKpUB TpeHyBaJIbHUK LEHTpP AJs
BumuTesiB «HaHncen»; 100 BuUuTeMiB yKe NPOUIIIA 6Aa30BUHM JBOPIYHUN KypC HaBYaHHS.

Y4yacHUKHU HallUX ceMiHapiB — JIIOAM, AKi BIVIMBAKOTL HA CYCHIJIBHY AYMKY; JIIOJH,
SKi MalOTb MEBHUM CTATyC abo 3aMalOTh MEBHi NocaAu y MicueBiid rpoMa/ii. Bonu mawTh
NpPOCTip AJis BTUJIEHHS Ha NPAaKTHUIi HOBUX MOIJAZIB Ta AyMOK. HalyacTille, f0 Hamux
LIJIbOBUX TPyl BXOJSATb MicleBi opraHu Bjagu y cdepi OCBiTH, 3aKOHOJABCTBA abo
MeguuuHU. [IpoTe «HaHceH» miikpec/i0€e HeOOXiIHICTb 3a/ly4eHHs yCix 6e3 BUKJIIYEeHHS
NpOIIapKiB HacesJeHHA. fKIO0 BU INpaLoETe HAJ 3MiHAMU B CUCTeMi OCBITH, BU Ma€Te
3a/Iy4YUTH i Y4HiB, i 6aThKiB, i BUUTeIB, i roJiB ceauly, i roJsiB rpoMazy, i MiHicTepcTBo
OCBiTH. fIKIl0 BM X04eTe 6AYUTH iCTOTHI 3MiHH, BU MA€ETe 3aJyYUTH A0 CIiBIpalli JIIOJEeH,
AKi 3/jaTHI IX YTIJIUTH.

Mi¢ 7: «¥ gianosi 3aB:xkau nepemMarae 61/1bIIiCTb»

KoJsin MoeMy cHHOBI 6yJiO T'ATh POKIiB, BiH NIPUHUIIOB i CiB 10 MeHe Ha pYKH. { skpa3
AuBUBCs ¢yTOOJ. BiH cnuTaB MeHe, 3a KOro MU. | 1 MOsICHUB HOMY, 1110 MU X04€eMO, 11100
nepeMorjy «4epBoHi». CborojHi, 22 poku IO TOMY, BiH A0CI 3a/JIMINAETHCA BiJaHUM
ybosiBasibHUKOM «MaHuectep lOHaWTen». Mox/IMBO, NpUKJIaJ He Ay:Ke BAAJUH, ajie 3a
aHaJIOTi€l0, LIAHCH, W0 JUTHHA, fIKa HApOAUTbCA Yy cepOcbKii (MiBHIYHIN) 4YacTuHI
MiTpoBiny, 6yae 3poCTaTH, NJIEKal0OUM HEHABUCTD 10 a/10aHIIiB, JOCUTh BUCOKI. HacTinbku
K BUCOKI, IK i IaHCH, U0 AUTHHA, Ka HApPOAUTbCSA B a/b0aHChKiM (NiBAeHHIiN) 4acTHHI
MitpoBinu, 6yae Tak caMo cTaBUTUCA A0 cep6iB. | gakimo yepe3z 20 pokiB Wi AiTH
3yCTPiHYTbCA NMOCEpPeAUHI MOCTY i IJIAHYTh OJJHE HAa OJHOTO, BOHUM 0AQYMTHUMYTb OJiHE B
OIHOMY CBOE€ Bifjo6pakeHHd. Yu HeHasudig 6u 5 cebe, AkOU 51 6y8 HA meoemy Mmicyi? Yomy
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8una/0 mak, wo cim’i, 8 AKUX Mu Hapoduaucs, sUpIWUIU 3a HAC, XMO Hawi Opy3I I xmo Hawi
sopoeu?

CunpbHa cTOpOHA HAWOl METOAWMKU POOOTH MOJIATAE Y TOMY, 10 BOHA 3MYUIYE
y4YaCHUKIB NepecTaTyu JUBUTHCS OJJHE Ha OJIHOTO SIK HAa CyTb mpobJsemu. llg meToguka
Jl03BOJIE IM NMOOAYMTH, 110 NpobJsieMa KPUETbCA Yy CTPYKTYPHUX YMHHUKAX, TaKUX fK,
BJIACHe, 3011 Ta OJHOCTOPOHHA NpolaraHja. YCBiJJOMJIOKYHU 1ie, BOHU NPUIIUHAIOTh
3BHMHYBauyBaTH IHIIUX i BiIKPUBAIOTLCS 14 CHiBIpalli y NTOCTKOHQJIIKTHOMY Cepe/0BHILL.
HanioHa/IbHOCTI, fIKIi CTQHOBJIATH MEHIUICThb, YaCTO HA3UBAKOTb JiaJIOr TagHHAM 4Yacy,
OCKiJIbKM B HapoAy, IKWM nepebyBa€ y OiJNbIIOCTI, HEMA€ MOTPEOH NPUCTYXATHUCS [0 HUX.
A 3anepeuyto. Taka 6ibIIICTh | TaK € NOMITHOO, Il HEMA YOTO JOCATAaTH, BCTYNaK4H y
Jliasor. Bonu Bxe cTBepAuiucs sk Taki. CaMe MeHIIICTb Ma€ IIaHC 3asiBUTH Npo cebe 3a
JIOTIOMOT 010 Aiasiory. AJbTepHaTUBa y 1IbOMY BUIaJKy — BJATHUCS [0 YKOPCTOKOCTi abo
3MUPUTHUCA 3 HEXTYBAHHAM IHTepeciB.

[llkona iMmeHi HaHnceHa B €ryHoBille, ika 4epe3 KiJibKa pOKiB MOXe CTaTH B3ipLeM
NoJIITUKM Yy chepi ocBiTH B Make0Hil, HiKOJIU 6 He BijKpuJiacs, IKOU He 6axKaHHS OaTbhKiB.
BoHU CTillKO TpUMaJIMCs MiJy HATHUCKOM i3 60Ky HEBJOBOJIEHHUX. Y 1IbOMY iM, SIK i rpynamu
ninTpuMku «HaHceH» 3 BpatyHana ta CepebGpeHiku, Jjonomaraja TakKoX ChiBOpans 3
«Hancen /[laitior HeTBopk» Ta HopBeriewo. Mogenb iHnTerpanii «HaHceH» mepezabayae
CaMOCTBep/A>KeHHS1 31 3HAHHSM iCHYNUYMX BiZIMIHHOCTEW i moBaroiw A0 HUX. llg Mopenb
CYTTEBO BiZIPi3HAETHCA BiJi BJlaCHE HOPBE3bKOT0 TPAKTYBAHHS MOHATTA «iHTerpauisa», ake
baKTUYHO € MOM SIKIIEHOK POPMOI0 aCUMIiALiT.

BucCHOBOK:

Y 6inbwocTi BUNAJAKIB NpU po3pobLi mporpaM JONOMOIHM JKOJU IeperdMarTbCs
THM, LI[0 MOXXe BUHUKHYTH 3aJIXKHICTb i cipaBAXUTHUCA NPUCTiB’s: «/lail o guHi pubdy — i
BXXe 4epe3 roJJUHy BOHa Oyje rosiofHoo. Jlail i cHacTi i HaB4Yu i pUbaJIUTH — 1 TH
3po6u1l 11 cnpaBkHIo nocayry». Miil 0CBif noKa3ye 30BCiM NpoTHU/IeXHe. MU He MOXKeMOo
BUMTH JI0Jiel Ha basikaHax, K IM «pubasuTH». Ajle MU MOXKeMO «IiTU Ha pUbaIKy» pa3oM.
dinaHcoBa migTprMKa MiHicTepcTBa 3akop/loHHUX cripaB HopBerii, HaBYaHHA B AkajaeMii
«HaHcen» Ta MicueBux nenTpax «HaHceH /Jlaisior» y CyKynmHOCTi 3 po60TO0 MiCLeBUX I'pyl
HNiATPUMKHU CTa/Id KJKOYeM, SIKUWA [03BOJIMB BIIKPDUTHU JABepi y Mypax i3ossLii MicueBUx
rpoMaj,. CHiIbHUMU 3YyCW/JISMM MM NOOyAyBa/id CTpaTerito npuMupeHHs. CHiIbHUMU
3yCUJIJIAMY MU NIOKa3asiy, U0 iIHTerpauia MoxKJauBa. [ Taka iHTerpanis — He 3aJIeXKHICTb, a
cniBnpand. 34a€ThCs, BJIAaCHe y MPOLECi AiaJory BxKe 3akJa/ZleHi neBHI LiHHOCTI, a TaK0X
TOJIEPAHTHICTb, B3aEMO/Iifl Ta iHTerparis. LluM noscHIOETbCS, YOMY TaK 6araTo JAeH, ki
OpaJiu y4yacTb y JOBFOCTPOKOBHUX JjiasioTaX, akTUBHO MPALOI0Th 33/i/11 COL[ia/IbHUX 3MiH.
3rajilaHi IIiHHOCTi, a TaKOX TOJIEPAaHTHICTb, B3a€EMOJisA Ta iHTerpauisi € HeoOXiIHUMHU
CKJIaJJOBUMHU Cy4yaCHOI 6araToOHaliOHa/JbHOI IeMOKpaTii, TOMy HeObOXi/IHICTb jia/iory iCHYE
He Jidllle Ha MOCTKOHQJIIKTHUX TEPUTOPISX, @ ¥ y LEHTpi MOJITUYHOTO >XUTTS BCi€l
EBpornu.
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7 MYTHS ABOUT DIALOGUE
By Steinar Bryn

Myth 1 “Dialogue is too womanish”.

Myth 2 “Everybody will dialogue as long as Norway pays the coffee”

Myth 3 “Dialogue might be meaningful talk, but it is no magic fix, it is simply

not very efficient”

Myth 4 “There is too much dialogue. Too little commitment to action and
change.”

Myth 5: “One cannot really learn anything during a week in Norway”

Myth 6: “Dialogue does not lead to structural change”

Myth 7: “Dialogue will always benefit the dominant culture”

This article is written as a reflection from a dialogue worker that has spent the last
20 years facilitating dialogue in cooperation with the Nansen Dialogue Network in the
Western Balkans. What started as an idea in Norway in 1994, when Lillehammer connected
with Sarajevo as the host of the Winter Olympics, has implications in villages and
communities in the Western Balkans today, 20 years later. My reflections will deal with
several myths about dialogue. These myths are false, and they prevent a more solid effort
to strengthen dialogue and reconciliation in peacebuilding.

The wars in ex-Yugoslavia in the 1990s left many societies ethnically segregated.
Many societies remain so today. The mantras of international peacebuilding have been
state-building and focus on strong institutions, often at the expense of reconciliation
among the people living in the state. The Nansen Dialogue Network has tried to address
this deficiency through facilitating inter-ethnic dialogue and developed reconciliation
strategies to gain long-term peace. In practice the method is seminars in local communities
in the Western Balkan countries and at the Nansen Academy in Lillehammer, followed up
by concrete efforts to create dialogue spaces in educational and political institutions, and
ultimately structural changes toward a more integrative society.

During the years 1995-2000 about 200 people from ex-Yugoslavia participated in a
three month-long dialogue training in Lillehammer. The focus was on understanding the
causes and consequences of the breakup of Yugoslavia. It was during these years that the
Nansen Dialogue method was developed. Between the years 2000-2005 the Nansen
Dialogue Centres were established in ex-Yugoslavia and they built up their reputation
locally in order to facilitate dialogue and initiate local projects. From 2005-2010 strong
local “Nansen support groups” were established in places like Srebrenica, Bratunac, Jajce,
Zvornik, Prozor-Rama, Prijedor, Sanski Most, Kosovo Polje, Bujanovac, and Jegunovce. The
focus was reconciliation. During the last five years, 2010-2015 we are working on
structural changes, particularly in the field of education and the focus has been integration.

The most visible results are seen in 9 municipalities in Macedonia, where the
Nansen Model for Integrated Education has been implemented. Ten Nansen Dialogue
Centres (NDCs) are today facilitating dialogue and building reconciliation strategies in
some of the most war-torn municipalities in Europe after the Second World War. There is
an increasing interest in the Nansen Dialog method within the Norwegian society, as well
as in conflict areas like the Middle East, Caucasus, Afghanistan and Somalia.
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Myth 1 “Dialogue is too womanish”.

One of the dramatic consequences of the breakdown of Yugoslavia was an almost
complete breakdown of communication. The citizens of Yugoslavia had experienced the
largest freedom of movement in Europe. The Yugoslav passport gave free access to both
London and Leningrad. These same citizens experienced after 1995 strict borders between
all the republics and sometimes even fear of moving across borders and check points in
their own hometown. The lack of meeting points, where one could compare notes, and the
ethnic segregation of social, cultural and educational life led to public arenas more open to
one sided nationalistic propaganda. Actually the one thing many participants seemed to
have in common, was the belief that they were all born in the city of truth, while the others
grew up in the valley of propaganda and lies. Whether your home place was Zagreb,
Belgrade, Sarajevo, Pristina or Skopje, the belief that the journalists, politicians and history
professors you had access to were closer to the truth than those the others had access too
was dominant. The ethnic segregation was accompanied with a political segregation. Two
participants from the same city could have complete opposing views, but they shared a
naive trust in their own sources, independent of whether those sources were so called pro-
or anti-nationalistic.

Democracy is founded on the assumption that I might be wrong, that is why I need
other people or other political parties to correct me. The certainty that people expressed
themselves with, even when they had completely opposite interpretations of the same
events, became obvious to the participants themselves. This started the process of
movement. They started out convinced there was only one truth, and they possessed it,
while the others were lying. Slowly they started to realize that others seemed to believe in
another truth, and it could be worthwhile to listen to their stories.

This does not mean that truth is relative. But it means that for two opposing
enemies to start pursuing a common truth, there must be established a trust and
confidence between them. If the pursuit of the real truth is defined as “we” finding “my”
truth, then we rarely see any movement in the positions, rather a deadlock. Participants in
dialogue over time experience that dialogue builds relationships between people. Through
living together, sharing meals, social time, cultural events etc. they start to discover each
other’s multiple identities. Through connecting in other life arenas, they might develop a
mutual respect which makes it easier for both of them to open up and listen to each other’s
stories, and not see each other only as the representative for another ethnic group.

When this process starts, dialogue is challenging the most fundamental assumptions
we hold about the conflict, about history and about reality. This way of communicating is
not “womanish” unless we define womanish as being a very humane way of
communicating on a deep analytical and emotional level.

Myth 2 “Everybody will dialogue as long as Norway pays the coffee”

[ often encounter people who say “You must have a tough job!?” I do not. There is
almost a longing in people to confront each other after a conflict. The tough job is to
convince them to participate. There might be a seminar mafia whom you can always
recruit, who enjoy the pleasure of travel and encounters. But Nansen Dialogue is choosing
municipalities as the main target area. People have not participated in dialogue seminars
before, and is not particularly motivated to do so either. They believe they suffered too
much because of the atrocities of the others. The victim mythology is strong on all sides.
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They are therefore not motivated for win-win solutions, since such solutions will give the
other side benefits they do not deserve. After what they have done to us, they should be
punished, or at least taste some of their own medicine. People are actually willing to suffer
a little, if they know the others will pay more. To sit down in dialogue to explore win-win
possibilities is not attractive. Lose-lose is preferable to win-win, as long as they lose more
than us.

In South Serbia we waited 4 years for radical Serbs to participate. In Jegunovce, one
of our success stories, one village showed no interest of participating the first year. Still, we
have to start somewhere. The best promoter of dialogue is experienced participants. So we
have allowed for vicarious motives in order to get started (like obtaining a visa). This is
based on the trust in the dialogue process itself. So from risky recruitment procedures in
the late 1990s, the Nansen Network has established an authority where today we can invite
mayors and ministers and we expect that they accept the invitation.

Myth 3 “Dialogue might be meaningful talk, but it is no magic fix, it is simply
not very efficient”

It takes quite some time to build an environment of trust. Dialogue is not a magic fix
that can change things overnight, that is true. Spending time together is a prerequisite
(and that takes time). Most meetings that take place and are called dialogue are exactly
that; meetings. From my experience they hardly qualify as dialogue. It is rather a sharing of
different positions - but no real process of movement between the parties. I will challenge
whether dialogue can be confined to a “meeting” since it is better described as an ongoing
process. It takes quite some talking to warm up to talk.

When trust and respect is established it becomes easier to practice the dialogue; a
curious investigation into how and why we have reached so different conclusions about
our recent history and the current ongoing conflicts we both are a part of. Dialogue is not
only listening to what the others say, but also trying to understand why they say it. Such an
explorative investigation is very healthy because it gives all parties a better understanding
of how the others see the conflict. “If we had known this was how you were thinking last
fall, we would have acted differently” (Teachers from a divided school in Stolac, BH 2012).
During the initial three months long seminar this was the “movement”. Participants
became more critical toward whether their own sources had told them the whole story,
and it became worthwhile to listen to others to see if they could provide bits and pieces of
the puzzle which they were missing.

These reflections around dialogue are not a philosophical discussion, but based on
my experiences after facilitating several hundred dialog seminars between Serbs and
Albanians from Kosovo, Croats and Bosniaks from Herzegovina, Macedonians and
Albanians from Macedonia, Serbs and Croats from East Slavonia, Serbs and Bosniaks from
Prijedor, Srebrenica and Bratunac. The participants are often higher municipal officials,
still after 20 years I hear them say “Unbelievable that somebody from the outside had to
invite us to talk together - why did we do not do that ourselves ten years ago”. Or as one
policeman from Prijedor said, “Imagine if we had these words in 1992".

The impatience and expectations of quick results that can be evaluated are very
dominant. Projects that have a larger chance of success are preferred to the more difficult
projects. Projects that have a beginning and an end, sunset projects, are preferable to
projects that smell prolonging and new applications for more funding. Projects that will be
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followed with “we can’t just start and then stop now” are not attractive for donors who
cannot fully control future sources. These projects are no-go. In other words the slow
process of dialogue - which is the nature of dialogue - works against itself. The quick
rotation in numerous peacebuilding positions around the world also encourages short
term results. Initiators want to see the results on their own watch. In some cases this lack
of short term results can become a self-fulfilling prophecy, since it undermines the long
term support and efforts needed for success.

The road toward reconciliation is a long and winding road. There are no short cuts,
but there are roads. I often hear; so who can we dialogue with when the soldiers stand in
our living room? Maybe nobody. Maybe that is the moment that proves that a dialogue
failed. The main effort should have started ten years earlier. But the work on reconciliation
is still necessary, if not we might punish the children of those soldiers in the years to come.
We, the Norwegians, punished the children of German soldiers in two generations. Current
research says it even affects the grandchildren.

Myth 4 “There is too much dialogue. Too little commitment to action and
change.”

Jonas Gahr Stgre wrote an article in International Harvard Review in the summer of
2012. He expressed tiredness of “Summit Mania”, defined as political meetings that had
little or no consequences for political action. A Norwegian newspaper commented later
that year that now Gahr Stgre is tired of dialogue. This is a confusion of political talk with
dialogue. Political talk invites the defense of one’s own position, and a change in position
can be interpreted as a sign of weakness. It is my experience that dialogue creates the
foundation for movement in positions and perspectives. Instead of defending one’s position
and interpreting change of opinion as a defeat, change of opinion should be regarded as a
mature reaction when confronted with the better argument or a correcting story. When the
suffering of the others is recognized, a basis for joint action can easier develop. It is a sad
misinterpretation that dialogue is “cozy talk” and avoiding the real issues of power and
injustice. A good dialogue is challenging the very perception people have of history and
reality, their fundamental world view. I have hardly ever experienced a more powerful way
of communicating. [ will try to illustrate through describing the seminars themselves.

How do the dialogue seminars work?

[ establish my position as facilitator by showing I know some of the history, names,
places and events. | share some of my experiences from other, but similarly segregated
communities all over ex-Yugoslavia where Nansen people are actively involved. When we
confront similar problems in all these communities it becomes easier to identify what is
related to the very structure of segregation and what is related to certain individuals
profiting from the segregation. Further, I am not a judge in an international court. I am
facilitating dialogue. I try not to engage in discussions with the participants, but facilitate
their discussions with each other. Yes, discussions.

A typical dialogue seminar is dominated by discussions between the participants. I
can make them understand the difference between discussion and dialogue. They realize
that while in discussions they argue convincingly and take positions, in dialogue there is
more room for movement and change in perception. In a dialogue you do not have to
defend your experience, you are supposed to tell it and share it with the others. But there is
no way we can avoid, and neither is it preferable, important discussions about the crucial
issues. Dialogue cannot replace debate; it is an additional way of communicating.
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Some participants have refused to take part in dialogue because they have felt that
such participation shows an undeserved recognition and respect for the others. My
response to this is to ask them if they feel that the others have enough knowledge and
understanding of their situation. They often answer something like “No, of course not, that
is part of the problem”. When I explain that dialogue is about sharing one’s story, making
one visible for the others, as well as allowing the others the same opportunity, the response
has been “Is that dialogue? We thought dialogue was the kind of political conversations
that take place at Camp David”. When I stress that dialogue is a way of communication,
which is in the opposite end of the spectrum from political talk, they become far more
willing to participate.

The negotiations arranged by the international community are almost always
focused on reaching an agreement or at least a compromise. In a dialogue you do not need
to agree on anything, because the aim is to understand why a conflict has such devastating
consequences for everyone involved. We cannot assume that everyone knows. My
experience is that people need to be told. A dialogue between the perpetrator and the
victim might be necessary simply to make the perpetrators aware of the immediate, but
more importantly also of the long term consequences of their actions. In ex-Yugoslavia,
where all the ethnic groups have a strong victim mythology, the inter-ethnic dialogue
facilitated by the Nansen Dialogue Centres can be an eye-opener. No one is asked to give up
anything in a dialogue seminar. The aim is to increase the understanding of each other, talk
about why the conflict became so brutal, and explore possibilities for reconciliation.

The first task in the seminars is almost always to sit in small groups of about four,
and share perceptions and experiences of how the conflict has affected their lives, their
living situation, family life, and working conditions. Already in this first conversation some
participants recognize, with deep empathy, the suffering of the others, and they often see
similarities to their own experiences. Many of the young people in the 1990s lost their
youth. All citizens of Bosnia Herzegovina lost their freedom of movement in the world.
Many have lost their homes and family members. In some cases their whole village was
destroyed. I have facilitated dialogue between members of the International Commission of
Missing Persons, their stories are of the most brutal kind, still they develop some
understanding and respect because of the similarities of their experience. The pain of
losing your father in the cruelest way does not have an ethnic colour.

The next task is to share how they experience the present situation. What is the
current quality of the communication and cooperation? How do they experience the ethnic
segregation? There are reasons why these communities are segregated, and in many cases
strong political and public will to keep it that way in the future. For instance the case of
Vukovar; a city which was bombed for 87 days during the war. Vukovar is also by many
seen as the place where the breakup of Yugoslavia started. In Vukovar a Serb/Croat
coalition had the power for eleven years with the political goal of keeping the municipality
ethnically segregated. The Nansen Dialogue Centres strive to be political neutral while
facilitating the dialogue meeting, but in these cases we argue strongly in favour of an
inclusive state. We support integration, not segregation. We argue that a state built on
respect for democratic values and the protection of human rights is an alternative to social
and political mobilization based on ethnic principles.

In the discussions of reconciliation there is a conflict between those whose main
loyalty is toward the past; as exemplified in the building of a war memorial centre in
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Vukovar, and those whose main loyalty is toward the future generations, born after the
war. Every 14 year old student will visit this memorial. It must honour the War Veterans.
There is of course the obvious connection that we have to learn from history to avoid
repeating the crimes of the past, and we should honour war veterans that did service to
their country. On the other hand we know that history can lead us to destroy the lives of
future generations; like in the case of the “German” children in Norway. Children fathered
by German soldiers were punished for the crimes of their forefathers and today the
grandchildren of the same soldiers tell a similar story.

Reconciliation in the most minimalistic sense is accepting that the past has
happened, and that we have to do our best to prevent that the crimes of our forefathers
should destroy the opportunities of unborn generations. There are many tragic stories of
human suffering. I have listened to people in seminars talk about the most extreme
brutality hitting their closest family. How is reconciliation even humanly possible? On the
other hand future generations will have to live together. A successful dialogue process can
help participants avoid becoming “prisoners of the past” and instead to become creators of
a new future together. .

The final task is to identify the obstacles to improvement of the cooperation and
discuss what we can do about it. In the case of Bosnia Herzegovina, many of the dialogue
seminars have focused on ethnically segregated schools, particularly in Herzegovina, but
also in Kravica, Konjevic Polje and Jajce. The majority of the local population does not
favour integration of the schools, even though ethnically divided schools means
transporting their children to schools further away from home. Ethnically separated
schools still exist in order to secure ethnically pure upbringing. Today there are more than
50 such schools in Bosnia Herzegovina.

This ethnic politics is challenged through asking whether a municipality run
according to professional and democratic principles, rather than ethnic-based principles,
can be more efficient in dealing with the everyday human needs of the citizens. While
ethnicity may have its place in ceremonies and holy days, in art and traditions, in certain
myths and legends, the state should be built on already agreed upon European standards of
integration, democracy and human rights. When such standards are applied you cannot
find a legal basis on which to divide children according to their ethnic background?

[ share with the groups a recent Norwegian research. 900 job applications were sent
with a Norwegian name, 900 equivalent applications were sent with the same CVs, but with
a foreign name. Those with a Norwegian name had a 25% higher chance to be called for an
interview. The response I get is that “this is normal”. And yes, Macedonians have
advantages in Macedonia, Croats in Croatia and Serbs in Serbia. But what is normal is not
necessarily right. If we take seriously the political foundation our constitutions are built on,
people should not be discriminated against based on the things they have no control over,
like their names. Upon direct questioning, the employers claimed they were not against
immigrants, but in this particular job they wanted somebody with strong knowledge of
Norwegian society. Well, the CVs revealed they all had strong knowledge of Norwegian
society, including an education from Norway and complete mastering of the Norwegian
language. But probably the CVs were never read.

[ introduce Norway in this way to show that the issue of segregation vs integration
is not a typical Western Balkan issue, but a European issue. We have much to learn from
each other in this regard, both from successes and failures. The challenge; how to live
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together in spite of our difference is probably the most burning European political issue.
People from the Western Balkans need to see themselves in a larger European context to
move themselves out of the local majority/minority bubble.

Myth 5: “One cannot really learn anything during a week in Norway”

The three months long seminars in Lillehammer went on for 5 years. As we gained
reputation the function of the Lillehammer seminars changed to become a follow up of the
initial seminars described above. As we started to recruit actual leaders they could not stay
away more than a week at the time. Norway is often taken as an example of how slow the
process of reconciliation is through referring to our Second World War experience and its
aftermath. We can turn this around and stress that Norway was an example of how slow
the process is when no politics of reconciliation were developed. The trip to Norway offers
participants in dialogue a neutral space where they can continue their discussions. In most
cases the careful exploration that started in a local seminar in their community accelerates.

Regarding methodology of the Lillehammer seminars, the most efficient technique,
is simply to let the two groups ask each other questions. Questions and answers provide a
genial form of communication which we often abuse by asking the questions too fast and
answering to soon. A child is a good dialogue person because it lives through the day by
asking many questions. The child that goes to bed at night is a different person from the
one that got up the same morning. There has been movement, change, and growth during
the day. This is also what I observe in the participants during the day; movement, increased
visibility and improved relations.

Each group gets 2-3 hours to formulate 5-6 questions to the other group. They
exchange the questions and spend 2-3 hours discussing, reflecting upon how they will
respond to the questions. Sometimes they have a group answer; sometimes there is a need
for individual answers. During a weeklong seminar we have time to ease into the situation
and spend as much time as it takes on asking and answering each question. In this way the
participants themselves set the agenda, not the facilitator.

The trip to Norway can show them, in a slightly surprising way, how much they have
in common; language, historical and cultural references, food, music, dances etc. A new “us”
and “them” is shaped, often with humoristic undertones, as they approach Norwegian
culture and institutions. Norwegian municipal institutions are not shown as a model for
development, but more as examples of how things can be done differently. The dialogue
participants often transcend ethnic differences when they express a common interest in
municipal development or the use of peer mediation in primary schools.

There is no doubt that the participants relax more with a long distance from home.
The pressure from their own ethnic group is reduced. Reaching out, crossing over seems
more natural when the event is visiting the recycling compound (garbage dump) or a
classical concert. A trip to Norway gives a new experience of Europe. Many of the
participants travel for the first time outside their own country or region. They discover that
the people of Europe seem to struggle with their own issues of majority rule, minority
rights, integration and segregation, and lack of political dialogue. In some cases they realize
that they have come further in their work for integration, simply because they were “forced
to”. In a European context their problems even start to look less special and unique.
Germany, Poland, France and Russia have their own brutal history of war, more brutal than
in the Western Balkans. The reconciliation processes of Germany and France and Germany
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and Poland are hopeful stories, and the vision of numerous minorities living side by side in
a larger European context reduces the claustrophobic tension “back home”.

We at the Nansen Dialogue Network pay particular attention to organize the
participants visiting the mayor of Lillehammer, the Norwegian parliament, and sometimes
the Ministry of Foreign Affairs. These visits give them a feeling of being taken seriously and
treated with respect. It heightens their feeling of political responsibility in their own
communities and highlights the importance of uncorrupted behaviour. But the main
purpose of the visit to Lillehammer is the reconciliatory effect it has on the
participants themselves, it is not what they can learn from Norway. More than 3000
people from ex-Yugoslavia have visited Lillehammer and the “famous” “Blue Room” at the
Nansen Academy over the last 20 years. Some even talk about the “Nansen spirit”. I have
difficulties explaining this spirit. The Nansen Academy is founded on the very values of
freedom of expression and a strong faith in humanity. This “spirit” makes it easier to
develop reconciliation and dialogue. People find it easier to express new thoughts and
perceptions in Lillehammer than at home.

The trip to Norway is not a tourist trip, although they take a lot of pictures. It is a
journey that expands their mental, geographical, and political horizon. For some freedom
of expression becomes more than just a human right, it becomes an experience. And
Europe becomes more than standards, concepts and a map. It becomes a place where
people live.

Myth 6: “Dialogue does not lead to structural change”

On September 1 2008 the Fridtjof Nansen School in Jegunovce opened. This is the
first bilingual multi-ethnic school in Macedonia. Four villages that were shelling each other
in 2001 are now cooperating about a joint school for their children. In this way they are
giving their children an opportunity to grow up in a different world than themselves. These
parents choose to move from confrontation to cooperation. How did they do that? What
was the reconciliation strategy?

The local Macedonian/Albanian team from NDC Skopje first went in and did only
need assessment in the municipality. The next step was to offer computer classes for the
children from all four villages, based on a need expressed by the villagers. This was done in
close communication with all the parents. The condition was that children from three
villages had to be bussed to the fourth village. But then advanced computer classes were
offered in the second village. A basic English course was offered in the third village and
advanced English course in the fourth village. In this way the children started to travel
between each other’s villages and they started to get curious about each other’s language.
We responded by offering classes in Macedonian to Albanian children and classes in
Albanian to Macedonian children. Still in close communication and cooperation with the
parents. We emphasised that this should not be developed as an outside initiative, but from
a wish from the students and parents themselves.

We were realistic and did not expect too many students. One village was reluctant to
participate in any of our activities the first six months. After time they offered education in
the language of the “enemy”. Would students come? We expected around 20 percent, but
everyone came (97 percent). The classroom was packed. We had to offer two shifts. At this
time some students felt that more learning was taking place outside the school than inside
the school and the idea of a joint bilingual school started to take shape. The bilingual multi-
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ethnic Fridtjof Nansen School opened September 1st, 2008 in the village of Preljubiste in
Jegunovce municipality. In March the following year the local Nansen Dialogue centre
started to build the first bilingual secondary school, which opened September 1st 2010.

The establishment of this first bilingual school in Macedonia did not happen without
strong opposition; stopping of the school bus, roadblocks to prevent parents to bring their
children to school, verbal threats, mobile phone threats, character assassinations in
newspaper articles etc. It was the strength of the parents that have kept the school running.
Their belief that their children have the right to a better future with open doors and
windows to the world made them stand strong. We believe that this school will become a
model for Macedonian education in the years to come, it has already inspired similar
Nansen projects in East Macedonia, where the languages are Macedonian and Turkish. The
interest among municipalities has been so large that it became obvious that there is no
infrastructure for educating teachers in bilingual pedagogy. To compensate for this NDC
Skopje opened a Nansen Training Centre for teachers; 100 teachers have already gone
through a basic two-year program.

The participants in our seminars are opinion makers; people with status and a
position in the local community. They have an arena of action in which to implement new
insights and perceptions. Our target groups are most often the municipality level or local
authorities in education, law or medicine. The Nansen approach underlines the importance
of a multi-level approach. If you want to work toward changes in the educational system
you must include students, parents, teachers, village leaders, municipality leaders and the
Ministry of Education. If you want to see structural changes you have to include the people
that can make these changes.

Myth 7: “Dialogue will always benefit the dominant culture”

When my son was five he came and sat on my knee. I was watching a soccer game.
He asked which side we were on. And I explained that we wanted the red to win. He is still,
22 years later, a devoted Manchester United fan. The comparison is not good, but the
chances a child born in the Serbian part of North Mitrovica will grow up with negative
feelings toward Albanians are very high. The chances an Albanian child in South Mitrovica
will grow up with similar negative feelings toward Serbs are equally high. If they meet on
the bridge 20 years old and look into each other’s faces, they might look into a mirror.
Would I have hated me if I were you? Is it so coincidental that the family we are born into will
decide who our friends are, and who are our enemies?

The strength of our approach is that it moves the participants away from looking at
each other as the main problem. This approach leads them to see how structural factors,
such as the very segregation itself, and the one sided propaganda represent the problem.
This acknowledgement reduces the strong blaming of the other, and expands the space for
human interaction in post-conflict societies. The minorities often claim dialogue is a waste
of time, since the dominant culture does not need to listen. I want to reverse this. The
dominant culture is very visible, they do not have much to gain from engaging in dialogue.
Their story is known. It is the minorities that can make themselves visible through
dialogue. The alternative is more violent reactions or to remain invisible.

The Nansen school in Jegunovce, which might become the model for Macedonian
educational policy in a few years, would never have happened without the willingness of
parents. They have stood strong against the pressure from a harsh opposition. But the
parents in Jegunovce and the Nansen support groups in Bratunac and Srebrenica are
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stronger due to their interaction with the Nansen Dialog Network and Norway. The Nansen
Model advocates integration as standing apart, but with respect and knowledge of the
differences. This is the opposite of the Norwegian definition of integration which is a
moderate form of assimilation.

Conclusion:

In most development assistance there is a fear of dependency and a strong belief in
the mantra “Don’t give people fish, give them fishing equipment and teach them how to
fish”. My experience has been the opposite. We cannot teach people in the Western Balkan
much about “fishing”. But we can go “fishing together” with them. Financial support from
Norwegian Ministry of Foreign Affairs, training at Nansen Academy, local Nansen Dialogue
Centres with strong local support groups have worked together as a leverage turning
stones in segregated communities. Together we built this reconciliation strategy. Together
we have shown that integration is possible. This is not dependency, it is cooperation. There
seems to be certain values inherent in the dialogue approach itself; Tolerance, inclusion
and integration. This can explain why so many of the participants in long term dialogue
work engage in active work for social change. These values; tolerance, inclusion and
integration are necessary in modern multi-ethnic democracies, that is why dialogue
cultures are needed not only in post-conflict areas - but at the heart of our political culture
in Europe.
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[Ipodecop Miponi € mpodecopoMm mpaBa (mpairoe Ha mocaai nmpodecopa) mpu
dakysnbTeTi mpaBa B yHiBepcuTeTi Xaildu i € 3anpouieHUM NpodecopoM HPULUUYHOTO
dakysbTeTy B VYHiBepcuTeTi ['ymb6osbaTa B bBepsiHi Ta 3amnpolieHUM JOCTAiHUKOM
[HCcTUTYTY «IHTepHeT i cycnisibcTBO» iM. Osnekcangpa ¢poH 'ym6osbaTa. PaHilie BiH 6yB
aja'toHKT-npodecopoM pakybTeTy npaBa Tesb-ABIBCbKOrO YHIBEpCUTETY i 3alpolIeHUM
npodecopoM B KopHesnbcbkOMy yHiBepcUTeTi Ta Ha ¢akyJsbTeTi npaBa YHiBepcUTETy
[liBaenHoi Kaposinu ta B YHiBepcuTeTi Anbbeptu (Kanaza).

Cnenianizanisa npodecopa MipoHi, ioro BUk/IajalbKa Ta AOCAIAHULbKA AiBbHICTD
BKJIIOYAIOTh B cebe nocepeHULTBO, neperoBopy, ADR, apb6iTpax, Ta TpysoBe npaso. Bin
ony6J1iKyBaB 6€3J1iu KHUT i cTaTel 3 JJaHOI TeMaTUKU. Horo octanHs kHura «Megianis Ta
cTpaTeriyHi 3MiHW» Oysa omyb6JsikoBaHa B 2008 poui, a Woro cratta «Mepianiga Ha
MIPOTUBAry BPETyJIBAaHHIO B CYL0BUX CIIpaBaX: TPUBOXKHI BiJHOCUHU MeJialil Ta CyZiB —
NpaKTU4YHE A0CHipPKeHHsI» OyJia HellloJlaBHO ONy6J/iKoBaHa B clieljia/li30BaHOMY BHUJAHHI
19 Harvard Negotiation Law Review 211 (2014).

[Ipodecop MipoHi € criB3aCHOBHUKOM i cekpeTapeM-CKapOHUKOM Acoliiallii BYeHHUX 3
IIUTAaHb BUKOPUCTAHHA MeJiallii Ta neperoBopiB B AKOCTI HaBYa/JIbHOI JUCLUMIJIIHY; BiH €
rosioBoro ADR ®opymy I[3painbcebkoi aconjianii agBokaTiB i ekc-npe3ugieHToOM Acouianii
MepiaTopiB I3painto; Ilpodpecop Miponi € unenom nanesni meniatopiB BOIB (BcecBiTHs
opradiszarnisg 3 mNUTaHb 3aXUCTy iHTeJeKTyaJbHOi BjacHocTi), CAS (CnopTHUBHHU
ap6iTpakHUM cya) 1 ToproBo-mpoMucaoBoi mnasaTh MinaHy. BiH € 3akKopAOHHUM
KopecnoHJeHToM MixHapoaHoi akagemii ap6iTpaxy (CILIA), yieHoM po6o4oi rpynu 3
NHUTaHb TPYAOBOTO NpaBa i MOCTIMHUM HAayKOBUM 4JIEHOM [HCTUTYTy BUpIlleHHS CHOPIB
C.P.R.

[Ipodecop MipoHi ycnimHo BUCTyNaB MeZiaTOpoM Ta apObiTPOM B CEpHO3HUX CIIOpaX,
y TOMY YUCJi B MD>)KHApPOJHHUX I BHYTPILIHIX KOMEPLUiMHUX I CHOPTUBHUX CHOpaX, CIopax
HAaLlOHAJILHOTO pPiBHA 3 NUTaHb TPYAOBOI0 3aKOHOJABCTBA 1 3aWHATOCTI, a TaKOX Yy
BeJIMKUX CylnepedyKax MiX BJazZolo i rpoMagaMu. Hanpukiaaz: ciopyd MiX COJAATCbKUMU
BJIOBaMU Ta 4YJe€HaMH CiMel 3arub6/iMx BOiHIB, /iBa 3arajbHOHAL[iOHAJbHUX CTPaNKHU
jgikapiB y 2000 i B 2011 pokax Ta meperoBopd 1i0J0 yroJ 3 BiJTHOBJIEHHS JJs MicTa
Epycanuma.
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Mediation v. Case Settlement: The
Unsettling Relations Between
Courts and Mediation —

A Case Study
Mordehai (Moti) Mironi*

ABSTRACT

This article utilizes a case study of Israel’s experiment with me-
diation in its court system to proposes a re-conceptualization of
ADR processes and to provide insights into the intricate rela-
tions between courts and mediation. Specifically, the article ad-
vances the proposition that all consent-based third party
interventions or assisted negotiations should be clustered under
two distinctively and paradigmatically different processes —
mediation and case settlement. This proposition is grounded in
the case study at hand, yet is well-suited for other contexts and
offers generalizable insights.

At a more particular level, the article tells the sad story of the
“mediation revolution” in Israel. It examines and analyzes how
institutional and professional interests of the court administra-
tion, the judiciary and the practicing bar caused the idea of me-
diation as a vehicle for social and cultural change to be
abandoned and generated an alternative concept of a case set-
tlement. As such, the case study raises a host of policy questions
and carries many insights and lessons for all legal systems that
are bound to encounter similar problems and to face a similar
strategic choice.

*  Professor of Law, Haifa University Faculty of Law. The author would like to

thank Professor Carrie Menkel-Meadow and Dr. Orna Rabinovich-Einy for their in-
sightful comments and his research assistant Ms. Irena Nutenko for her contribution.
This article features a case study rooted in the author’s active involvement with the
“mediation revolution” in Israel. Written from the standpoint of a participating ob-
server, the article contains information where reference to a specific authority is sim-
ply unavailable and sections based on the author’s own experience and firsthand

knowledge are therefore without specific citation.
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I. INTRODUCTION

Court systems have always had a complicated relationship with
mediation. This article draws on the specific case study of Israel’s ex-
periment with system-wide mediation to provide important insights
into this relationship. Israel’s experience also offers a re-conceptual-
ization of ADR processes: specifically, that all consent-based third-
party interventions or assisted negotiations should be clustered
under two distinctively different processes: mediation and case settle-
ment. While this notion is rooted in Israel’s experiment with media-
tion, it offers insights generalizable to other contexts as well.

At its core, this article explores the sad story of the “mediation
revolution” in Israel, a tale of a broken dream and unfulfilled prom-
ise. It examines and analyzes the failure of the “mediation revolu-
tion,” the abandonment of the concept of mediation as a vehicle for
social and cultural change, and how the institutional and profes-
sional interests of the Courts Administration, the judiciary, and the
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practicing bar contributed to mediation being replaced by case settle-
ment as the mainstream dispute resolution process. For policy mak-
ers, scholars, judges, mediators, ADR practitioners, and the
practicing bar, this case study raises a host of policy questions and
carries many insights and lessons, the most pertinent of which the
article explores. The article further suggests that other legal systems
where mediation is already well established, as well as those that are
currently making the first steps in introducing mediation, are bound
to encounter similar problems and face similar strategic choices.

Israel is a highly litigious society. In a comparative study con-
ducted in 2004, Israel ranked first out of seventeen countries in the
number of filings for population size.! The average number of new
filings per 1000 citizens in the seventeen countries was 89.56 while
the number in Israel was almost double: 184.15.2 The number of new
cases per judge was 2335,3 an astounding amount for a relatively
small judiciary. Consequently, the litigation explosion and the court
backlog have been a persistent problem in the administration of the
courts.* The former Chief Justice of the Supreme Court, Justice
Barak, once described the judiciary as six hundred judges chasing
one million cases.

When mediation was first introduced in Israel in 1992, many
supporters, including judges, court administrators, and lawyers, be-
lieved that it was intended to relieve the courts of their unreasonable
case burden by subcontracting part of the court settlement activity to
outside professionals. This approach was quickly repudiated by Chief
Justice Barak, who admonished that mediation was not intended
merely to solve the problems of the courts, but also to fundamentally
change Israeli society’s disputation culture.5

With energy and enthusiasm fostered by the new idea and vision,
the first years of mediation’s presence in the Israeli court system
were full of promise and institutional innovations. The government
established a unit within the Justice Ministry aimed at promoting
mediation, and the Attorney General issued directives supporting the

1. Raanan Sulitzeanu-Kenan, et al., The Burden on Legal Systems: Comparative
Analysis of 17 Countries, Final Report, at 18, THE CENTER FOR PuB. MaMT. AND PoL-
1cy (2007).

2. See id. at 18.

3. See id. at 36.

4. The total number of judges in Israel during 2009, including the labor courts,
was 607. The number of cases still pending from previous years was 468,443. See,
Courts Mamrt., The Courts System in Israel Six Month Report: 1.7.09-31.12.09, 1
(2010).

5. Aharon Barak, On Mediation, 1 WiTH CoNsENnT 4-5, 10 (2001).
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idea of mediation®. Court-sponsored mediation programs
mushroomed in order to meet the demand hundreds of people partici-
pated in mediation training. Even the Bar Association embraced the
idea, establishing its own mediation center and leading business and
civic organizations signed pledges encouraging the use of mediation.

But the fervor was short-lived: mediation soon lost the Justice
Ministry’s backing. The courts that were expected to play a pivotal
role as change agents in the “mediation revolution” did not deliver.
Instead, under mounting criticism of court inefficiency and excessive
delays in litigation, the courts adopted a strategic goal of docket-
clearing, which meant expanding and upgrading the courts’ own case
settlement services through in-court alternative dispute resolution
(“ADR”) or mediation substitutes. In addition, simply ending the liti-
gation in pending cases emerged as the one and only criterion to de-
termine success for the purposes of referring future cases to out-of-
court resolution. Since case settlement is usually faster, shorter, and
cheaper than mediation, it took the place of mediation as the main-
stream dispute resolution process.

This article incorporates two seemingly different but closely re-
lated themes. The first is an attempt to re-conceptualize the field of
mediation. It suggests that, after so many years and with so many
attempts to define and classify different methods of mediation,” the
field needs better anchoring through a new conceptual framework ac-
cording to which all consent-based third-party interventions in dis-
pute resolution are grouped under two paradigms: “case settlement”
and “mediation.” The second theme is the intricate and troublesome
relationship between mediation — as defined in this article — and
the institutional interests of the courts and the practicing bar.

The first Part of the article is devoted to the first theme. In addi-
tion to offering a new conceptual framework, it attempts to create a
common terminology for the discussion — something that is always
problematic in comparative discourse,® particularly so when writing

6. Elyakim Rubinstein, Mediating Disputes Involving the Government, ATTY
GeN. DirecTIvE 60.125 (1999).

7. See, e.g., Carrie Menkel-Meadow, The Many Ways of Mediation: The Trans-
formation of Traditions, Ideologies, Paradigms, and Practices, 11 NEG. J. 217 (1995)
(book review) (reviewing three books which discuss, among other topics, the various
theories behind and methodologies for mediation).

8. See Arnold Zack, Conciliation of Labor Disputes: General Report, Thirteenth
Meeting of European Labour Court Judges 5 (Sept. 19, 2005), available at http:/fwww.
ilo.org/wcmsp5/groups/public/—ed_dialogue/—-dialogue/documents/meetingdocu-
ment/wems_189533.pdf (pointing out that even basic terms such as “mediation” and
“conciliation” have entirely different meanings in different legal systems).
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on ADR.? The succeeding two Parts are devoted to the second theme:
the interaction of mediation, the courts, and lawyers. These relation-
ships are discussed through a case study which recounts the story of
the unsuccessful attempt to introduce mediation as a vehicle of para-
digm shift in Israeli disputation culture.1° Part II analyzes the mile-
stones in the development of mediation in Israel, and Part III
discusses the decline of mediation and analyzes the forces and devel-
opments that brought it about. The final Part and the epilogue sum-
marize the findings and discuss policy implications thereof.

II. “CaseE SETTLEMENT” V. “MEDIATION”

The literature and the public debate regarding ADR notoriously
suffer from terminological ambiguities and inconsistencies.!® The
definitional literature is voluminous and does not need repeating
here. Nonetheless, as a modest contribution to the ongoing discourse,
this article suggests distinguishing between two paradigmatic kinds
of consent-based interventions: “case settlement” and “mediation.”

9. Carrie Menkel-Meadow has already noted that some terminology and catego-
rization of processes and techniques can be problematic in the field of alternative dis-
pute resolution. See Carrie Menkel-Meadow, Pursuing Settlement in an Adversary
Culture: A Tale of Innovation Co-Opted or “The Law of ADR”, 19 Fra. St. U. L. REV. 1,
1 n. 2 (1991). For further discussion of these difficulties, see KimBerLEE K. KovacH,
MEDIATION: PRINCIPLES AND PrACTICE 23-25 (2d ed. 2000) (discussing various defini-
tions of mediation); The Israeli legal definition of mediation process is to be found in
Courts Law, [Abridged Version], 1984, S.H. 198, § 79B.

10. The focus of the article is primarily on the role of mediation in the resolution
of disputes, to distinguish it from deal-making or transaction mediation. On the dis-
tinction between dispute settlement negotiation and deal making negotiation, see
RoBerT H. MNOOKIN, ScotT R. PEPPET & ANDREW S. TULUMELLO, BEYOND WINNING:
NEGOTIATING TO CREATE VALUE IN DEALS AND Disputes 128-29 (2000). On the use of
mediation in deal making and transaction negotiations, see Scott R. Peppet, Contract
Formulation in Imperfect Markets: Should We Use Mediators in Deals?, 19 Onro St. J.
on. Disp. ResoL. 283 (2004).

11. See supra notes 8-9 and accompanying text.
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Generally speaking, case settlement and mediation share four
common properties: (1) involvement of a third party;12 (2) volunta-
rism;13 (3) confidentiality;¢ and (4) legitimacy to engage in private
caucusing and in meeting sub-groups of litigants privately.1® These

12. In Israel, the process of case settlement can be led either by the presiding
judge on the case or by a special settlement judge. Off-the-record case settlement ac-
tivities that are carried out by judges have always played an important part in litiga-
tion in Israel. This aspect of judges’ work has never been formalized or regulated, and
it is referred to in only one relatively recent regulation dating from 1996 which autho-
rizes judges to examine, as part of the pre-trial stage, the possibility of ending the
litigation by a compromise solution. Civil Procedure Regulations, 1984, K.T. 4685,
2220 § 140. In 1993 the Supreme Court introduced a set of ethical standards for the
judiciary. Out of the sixty standards promulgated, only one standard deals with set-
tlement, and it provides that a judge may not impose her/his solution on the litigating
parties and may not permit the parties to negotiate the judge’s proposal in a manner
that is not appropriate in a court of law. See The Supreme Court — Ethical Standards
for the Judiciary, 1993, rule D-11. In June 2007 new ethical standards were issued.
Section 13(b) of the new standards stipulates that a judge may assist the parties in
negotiating a settlement agreement as long as the dignity of the court is maintained.
Ethical Standards for the Judiciary, 2007, KT 6591, 934, § 13(b) (Isr.); see also Yoram
Elroi, The Judicial Case Settlement and Mediation, 29 THE JupIClaRY 68, 70 (1999).
When case settlement is conducted by the presiding judge it should be referred to as
“judicial case settlement.” See Elroi, supra note 12. Case settlement may also be car-
ried out by other persons, whether within or outside the court system. Mediation is
usually conducted by an outside professional. One source of confusion is that many
professionals who refer to themselves as “mediators” actually conduct out-of-court
case settlement. Adding to the terminological confusion is the fact that judges often
refer to their in-court settlement activities as mediation, judicial mediation, or quasi-
mediation, presumably in an attempt to give such activities a greater degree of pres-
tige. This practice is understandable considering the fact that the meaning of the He-
brew word for case settlement is “compromising” and the meaning of the Hebrew
word for mediation is “bridging”. See, e.g., Itzhak Zamir, Mediation in Public Affairs,
7 Law & Gov’r. 119, 137-39 (2004).

13. In its simplest version, the concept of voluntarism refers to three points in
time along the process: entering the process, remaining engaged, and bringing it to a
close.

14. When judges conduct in-court case settlement, the confidentiality of commu-
nications is far less assured legally than is the confidentiality of communications in a
case settlement or a mediation that is conducted outside the court. The latter is heav-
ily regulated by law and governed by the case settlement/mediation agreement signed
by the parties prior to entering the process. Limor Zar-Gutman, Promise of Confiden-
tiality During Mediation Process, 3 GATES TO THE Law 165 (2002); As to confidential-
ity in mediation, see CARRIE MENKEL-MEaDOW, LELA P. Love & ANDREA KUPFER
ScHNEIDER, MEDIATION: PrACTICE, PoLicy AND ETHics 31742 (2006). But see, e.g.,
Laurie Kratky Doré, Public Courts Versus Private Justice: It’s Time to Let Some Sun
Shine in on Alternative Dispute Resolution, 81 CH1.-KENT L. REV. 463 (2006) (raising
doubt regarding the justification for conducting mediation under strict norms of
confidentiality).

15. A case settlement which is conducted by the presiding judge can be carried
out at any stage of the litigation, but private caucusing and sub-group meetings are
not permitted. Some jurisdictions make a distinction between “in-court mediation”
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common features, especially the fourth, are the source of terminologi-
cal and conceptual confusion. With the exception of these four proper-
ties, case settlement and mediation are entirely different processes.

I highlight and discuss the distinctive features of case settlement
and mediation using an analytical framework based in the following
seven features: (1) the actors; (2) the discourse; (3) the substantive
outcomes; (4) the influence over the parties; (5) the third party’s role
perception; (6) the character and objectives of private caucusing; and
(7) time and costs. For the sake of discussion and analysis, the dis-
tinctive features are portrayed in broad strokes and each feature is
presented as a continuum, with case settlement and mediation as
prototypes or anchors at either end of the continuum. In practice, the
distinction between case settlement and mediation is sometimes
blurred and is often a matter of degree.

A. The Actors

Case settlement and mediation engage different participants and
assign them different roles. Other than the third-party facilitator, the
main actors in case settlement are the lawyers. The third party who
facilitates the process attempts to convince the lawyers and the par-
ties16 to accept her offer for a compromise solution. In mediation, in
contrast, the disputants themselves assume the key role, not their
lawyers.1” The mediator acts as a facilitator for the dialogue and the
parties themselves have primary responsibility to present their sto-
ries and jointly search for and examine alternative solutions.18

and “in-court settlement”. The former provides opportunity for a party to meet pri-
vately with the judge and to convey confidential information to her or him. The latter
is conducted during pre-trial conference, in open court, and in the presence of both
parties. See Laurence Street, Mediation and the Judicial Institution, T1 AusTrA. L.J.
794, 796 (1997).

16. Usually, in this order of importance.

17. The fact that lawyers do not play a leading role in mediation does not mean
that they are necessarily less instrumental in mediation as compared to case settle-
ment; only that their functions are different.

18. Sometimes, different people are required to sit at the negotiation table in me-
diation as opposed to case settlement. Generally speaking, mediation calls for partici-
pants who know the organization and the business well enough to conduct an
interest-based dialogue and to come up with creative yet feasible solutions. Such fa-
miliarity is not needed when the discourse is limited to finding a purely financial
compromise, as frequently occurs in case settlement. See Mordehai Mironi, From Me-
diation to Settlement and from Settlement to Final Offer Arbitration: An Analysis of
Transnational Business Dispute Mediation, 73 INT’L J. ARB. MEDIATION & Disp. MamT
52 (2007).
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B. The Discourse

The discourse of case settlement tends to be narrowly focused,
rights-based® and backward-looking. It is based primarily on plead-
ings and other filed documents, and thus it accepts the narrative and
the definition of the problems as they appear in the pleadings. Each
party’s legal position defines the discourse, which excludes each
party’s complete identity and nuanced narrative: the translation of
the dispute into legal doctrines is all that is present.2® Given the legal
nature of the discourse, the parties speak primarily through their
lawyers to the third party and each side speaks about, not to, the
other side.

Relying on her professional status and subject matter exper-
tise,2! the person conducting the case settlement attempts to narrow
the gap between the parties’ positions in order to bring about a com-
promise solution. She provides a reality check by evaluating the legal
merits of each party’s case, the likely outcome of litigation and what
is right or fair.22 Typically, the negotiation will be positional and
competitive, and the person conducting the case settlement will be
expected to propose a potential compromise solution that serves as
the basis for the ultimate agreement between the parties

19. See WiLLiaM URy, JEaAN BRETT & STEVE GOLDBERG, GETTING DisPutrEs RE-
SOLVED — DEsIGNING SysTEMS TO CuT Costs oF CoNrLICT 41 (1989) (discussing the
distinction between rights-based and interest-based discourse).

20. See Leonard L. Riskin, Mediation and Lawyers, 43 Ouio St. L.J. 29, 4344
(1982).

21. Naturally, when it is a judge attempting to convince the disputants to accept
a compromise solution, he has, in addition to expertise and formal status, the clout
inherent in his position. This is the basis for the often-made allegation that settle-
ment conferences carried on by judges tend to be coercive. See, e.g., Frank E.A.
Sander, A Friendly Amendment, 6 Disp. REsoL. Mag., Fall 1999, at 11, 22.

22. The fact that the discourse of case settlement is evaluative has stirred an
ongoing debate within the ADR community. Some writers regard evaluation as a le-
gitimate tool in the mediator’s tool box, while for others, evaluating transforms the
process into a distinctive type of mediation calling it “evaluative mediation”. See Leo-
nard L. Riskin, Understanding Mediators’ Orientations, Strategies, and Techniques: A
Grid for the Perplexed, 1 Harv. NEGOT. L. REv. 7, 25-31 (1996) (explaining the process
of evaluative mediation); James H. Stark, The Ethics of Mediation Evaluation: Some
Troublesome Questions from an Evaluative Lawyer Mediator, 38 S. Tex. L. Rev. 769,
769-71 (1997); Joseph B. Stulberg, Facilitative Versus Evaluative Mediator Orienta-
tions: Piercing the “Grid” Lock, 24 FLA. St. U. L. Rev. 985, 985 (1997). The proponents
of “evaluative mediation” argue that this is what the parties, i.e., the lawyers in-
volved, really want the process to be. See, e.g., Jeffrey W. Stempel, Beyond Formalism
and False Dichotomies: The Need for Institutionalizing a Flexible Concept of the Medi-
ator’s Role, 24 Fra. St. U. L. Rev. 949, 973-75 (1997). Others passionately contend
that, because it is evaluative, the process cannot be considered as a form of mediation.
E.g., Kimberlee K. Kovach & Lela P. Love, Mapping Mediation: The Risks of Riskin’s
Grid, 3 Harv. Necor. L. Rev. 71, 92-93 (1998).
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Mediation is typically quite different. The discourse tends to be
non-evaluative, interest-based, and forward-looking.2® Nonetheless,
past events24 are fully acknowledged and expressed by each party as
part of their narrative?® and then echoed, clarified,26 and often re-
framed?? by the mediator. Since mediation accepts the validity of
each party’s narrative and allows them to co-exist,?® the full story of
the dispute that gave rise to the case is told as perceived by each
party and in the operative language of the relationship, stripped of
the legal discourse’s restructuring and repacking.?® Legal argu-
ments3® may be discussed and taken into account, but they are of
secondary importance. The mediator helps the parties rewrite the
story of the dispute and reframe the underlying controversy, usually
through a prospective prism31,

23. Thomas W. Walde, Proactive Mediation of International Business & Invest-
ment Disputes Involving Long-Term Contracts: From Zero-Sum Litigation to Efficient
Dispute Management, 5 BusiNess L. InT’L 99, 103 (2004).

24. Carrie J. Menkel-Meadow, Remembrance of Things Past? The Relationship of
Past to Future in Pursuing Justice in Mediation, 5 CARDOZO. J. ConFLICT RESOL. 97,
111-14 (2004).

25. The important contribution of telling one’s story in full and being understood
has been a cornerstone in mediation practice and theory. See generally John M. Con-
ley & William M. O’Barr, Hearing the Hidden Agenda: The Ethnographic Investiga-
tion of Procedure, 51 Law & ConTeEMP. ProBss. 181, 187 (1988) (explaining that many
parties to litigation believe the opportunity to tell their whole story is as important
than the result of the litigation); Lela P. Love, Training Mediators to Listen: Decon-
structing Dialogue and Constructing Understanding, Agendas, and Agreements, 38
Fam. & ConciLiaTioN Cts. REv. 27, 35 (2000).

26. See Menkel-Meadow, supra note 24, at 107. This practice, also referred to as
looping or reflecting, assures that the party’s narrative is told in full and completely
understood.

27. By reframing, the mediator assists the parties to redefine the problem. Lynn
Mather & Barbara Yngvesson, Language, Audience and the Transformation of Dis-
putes, 15 Law & Soc. Rev. 775, 777, 780-81 (1981); Elad Finkelstien, Privatization
and Regulation: The Legal Regime Governing Mediation, 30 TEL Aviv U. L. REv. 623,
630-31 (2008).

28. Menkel-Meadow, supra note 24, at 104.

29. See generally Mather & Yngvesson, supra note 27 (summarizing many dis-
putes from different non-western cultures that are reframed according to legal
discourse).

30. Primarily when needed to assess the alternative to a mediated agreement,
Fisher and Ury coined the concept of best alternative to negotiated agreement
(“BATNA”). See RoGeEr FisHER & WiLLiaM L. Ury, GETTING TO YES: NEGOTIATING
AGrREEMENT WriTHOUT GIVING IN 97 (Bruce Patton ed., 1991).

31. For instance, a claim regarding alleged breach of a joint-venture agreement,
based on contract interpretation, might be transformed into negotiations aimed at
reconstructing the relationships and renegotiating the joint-venture agreement. See
Walde, supra note 23, at 104-06.
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The discourse encourages disputants to recognize and accept
each other’s story, motives, needs, and constraints, to foster non-ad-
versarial negotiations and to transform the relationship between the
disputants.32 The parties are engaged in direct, open, authentic, feel-
ing-based33 and non-adversarial dialogue. This dialogue is struc-
tured, led and supported by the mediator, who invites them to talk ¢o,
not about, each other.

The discourse in mediation is interest-based, and therefore it
tends to be to be more engaging, broader in scope, and deeper than in
a case settlement. Broader, as it enables the parties to present their
identities — individual, collective, or organizational — in their total-
ity and their full complexity. It’s also a deeper kind of discourse, as
parties are encouraged to delve into their needs, aspirations, fears,
constraints, and emotions. As a result, the parties come to a new un-
derstanding about themselves and the other side.3¢ Such discourse
creates the trust needed for information-sharing, uninhibited brain-
storming, and a joint adoption of creative solutions that can address
parties’ shared and competing interests and needs.

C. The Substantive Outcome

If successful, the outcome of case settlement or mediation is an
agreement. However there are substantive differences between the
agreed upon outcomes rooted in case settlement and ones rooted in
mediation. In case settlement, the agreement is intended to reflect
the likely outcome of litigation, considering probabilities, time, and
expected legal fees. Since the outcome reached is a compromise, it is
distributive,35 not “value creating,”3® and is generally limited to the

32. Roserrt A. BarucH BusH & JosepH P. FoLger, THE ProMISE OF MEDIATION:
THE TRANSFORMATIVE APPROACH TO CONFLICT (2005); Robert. A. Baruch Bush, Media-
tion and Adjudication, Dispute Resolution and Ideology: An Imaginary Conversation,
3 J. ConTEMP. LEGAL IssuEs 1 (1989) [hereinafter Mediation and Adjudication]; See
generally Joseph P. Folger & Robert A. Baruch Bush, Transformative Mediation and
Third-Party Intervention: Ten Hallmarks of a Transformative Approach to Practice,
13 MEepiaTioN Q. 263 (1996) (generally describing various characteristics of media-
tion); Lisa B. Bingham & Tina Nabatchi, Transformative Mediation in the USPS RE-
DRESS Program: Observations of ADR Specialists, 18 HorsTra LaB. & Emp. L.J. 399
(2001).

33. See Carrie Menkel-Meadow, Scaling up Deliberative Democracy as Dispute
Resolution in Healthcare Reform: A Work in Progress, 74 Law & ConTEMP. ProBs. 1, 3
(2011).

34. Menkel-Meadow, supra note 7, at 237.

35. RicHARD E. WaLTON & ROBERT B. MCKERSIE, A BEHAVIORAL THEORY OF La-
BOR NEGOTIATIONS (1965).

36. Davip A. Lax & JaMmEs K. SEBENIUS, THE MANAGER AS NEGOTIATOR: BARGAIN.
ING FOR COOPERATION AND COMPETITIVE GAIN 30 (1986).
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remedies available in court. As shown in the figure below, the agreed
upon solution in case settlement tends to be located somewhere on (or
close to) the continuum connecting the opposing parties’ positions.

Party A’s Position Party B’s Position

A | Case Settlement| B

—

Agreement

The basic assumption in mediation is agreed-upon compromises
may be Pareto inefficient or sub-optimal solutions that are not neces-
sarily good outcomes for either party.3” The agreed outcome in medi-
ation neither attempts to resemble those which would be decided by
the court, nor is it limited to the remedies available in court.38 The
underlying idea for a good outcome is not to “divide value,”? as in a
compromise solution, but to “create value”™® through a creative solu-
tion which is the product of the disputants’ joint discovery and de-
sign. As shown in the figure below, the outcome will not be located on
or close to the continuum connecting the parties’ positions in litiga-
tion, but in a distant zone where their common and different inter-
ests intersect.

37. A concept adopted from game theory referring to an outcome that makes
every player as well off as the other player and as such cannot be improved upon
without hurting at least one player. See MENKEL-MEADOW, LOVE & SCHNEIDER, supra
note 14, at 61; WiLLiaM UrY & RoGER FisHER, GETTING TO YES: NEGOTIATING AGREE-
MENT WiTHOUT GIvING IN 57 (Bruce Patton ed., 1991).

38. The literature cites the ability to achieve remedies that do not exist in courts
as a major advantage of mediation. See, e.g., Thomas O. Main, ADR: The New Equity,
74 U. Cin. L. Rev. 329, 329, 366 (2005); Robert B. Moberly & Judith Kilpatrick, Intro-
duction: The Arkansas Law Review Symposium on Alternative Dispute Resolution, 54
Ark. L. Rev. 161, 167 (2001); Jennie Kihnley, Unraveling the Ivory Fabric: Institu-
tional Obstacles to the Handling of Sexual Harassment Complaints, 25 Law & Soc.
InquIrY 69, 71-72 (2000) (“The parties can attain ‘extralegal justice’ due to the flexi-
bility of ADR, which allows for a wider range of problems and remedies than litiga-
tion . . . .” (citing Lauren B. Edelman, Howard S. Erlanger & John Lande, Internal
Dispute Resolution: The Transformation of Civil Rights in the Workplace, 27 Law &
Soc’y Rev. 497, 503 (1993)); EDWARD J. BERGMAN & JoHN G. BicKERMAN, COURT AN-
NEXED MEDIATION: CRITICAL PERSPECTIVES ON SELECTED STATE AND FEDERAL Pro.
GRAMS (1998); Kenneth R. Fienberg, Mediation — A Preferred Method of Dispute
Resolution, 16 Pepp. L. Rev. S5, S5-S7 (1989); Eve Hill, Alternative Dispute Resolu-
tion in a Feminist Voice, 5 Ouio St. oN Disp. ResoL. 337, 340 (1990).

39. MnooxiN, PEpPET & TULUMELLO, supra note 10, at 1143.

40. MEeNKeL-MEaDOW, LovE & SCHNEIDER, supra note 14, at 60.
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Party A’s Position Party B’s Position
A Mediation B
Agreement

D. The Impact on the Disputant

Case settlement is outcome-oriented. It is supposed to be a quick,
cheap, and efficient way to reach an agreement that ends the litiga-
tion. The discourse is legal- and rights-based, while the person con-
ducting the case settlement and the attorneys play the lead role.
Consequently, the disputing parties and their relationship remain
somewhat stagnant, learning only to appreciate the value of moving
away from one’s original position in the right circumstances. They
typically do not learn anything new about themselves or about the
way they should approach conflicts and manage disputes, and there
is little incentive for them to nuance their perceptions of the other
side and its perceived wrongdoings.

Mediation, in contrast, is process- rather than outcome-driven. It
aspires to “create value,” not only with regard to the substantive out-
come, but also in terms of transforming the disputants themselves:
both individually and in terms of their relationship. The participation
in the mediation process is intended to produce personal growth;4! it
should teach the parties the value of mutual understanding and rec-
ognition, as well as the advantage of accepting that others might hold
to different narratives*2 and have different needs.4® At the same time

41. Omer Shapira, Joining Forces in Search for Answers: The Use of Therapeutic
Jurisprudence in the Realm of Mediation Ethics, 2 Pepp. Disp. ResoL. L.J. 243, 247
(2008).

42. At times the mediator may assist the parties to construct a common narra-
tive. See Toran Hansen, The Narrative Approach to Mediation, 4 Pepp. Disp. RESOL.
L.J. 207 (2004).

43. Lon L. Fuller, Mediation — Its Forms and Functions, 44 S. CaL. L. Rev. 305,
325 (1971); Ellen A. Waldman, The Evaluative-Facilitative Debate in Mediation: Ap-
plying the Lens of Therapeutic Jurisprudence, 82 Marq. L. Rev. 155, 160-61 (1998).
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it aims at empowering the parties** and improving their self-confi-
dence, building faith in their ability to resolve the current and future
disputes on their own, without resort to an outside authority.45

Mediation also helps transform the relationship between the dis-
putants.4€ Assisted by the mediator, the parties learn to forgive with-
out forgetting,*” to de-demonize one another, and to gradually rebuild
the trust and the relationship broken by both the dispute and the
escalation associated with adversarial litigation.48

In many circumstances, the strong impact of mediation on the
disputants and their relationship makes the process superior to other
methods of dispute resolution, as it produces unique social*® and per-
sonal5° outcomes, both in the short term (through more Pareto-effi-
cient solutions and better relationship-building) and in the long run
(through parties’ participation and autonomy aimed at strengthening
interpersonal skills and confidence).

E. The Third Party’s Role Perception

As compared to the disputants and their attorneys, the person
who conducts case settlement is assumed to be in a superior position
in terms of professional status, subject matter expertise, knowledge,
wisdom, and experience. Because of this, she is expected to point out

44. BusH & FoLGER, supra note 32; Sara Cobb, Empowerment and Mediation: A
Narrative Perspective, 9 NEG. J. 245 (1993); Janet Kelly Moen et al., Identifying Op-
portunities for Empowerment and Recognition, in DESIGNING MEDIATION: APPROACHES
TO TRAINING AND PRACTICE WITHIN A TRANSFORMATIVE FRAMEWORK 112, 112-32 (Jo-
seph P. Folger & Robert A. Baruch Bush eds., 2001); Nancy A. Welsh, The Thinning
Vision of Self-Determination in Court-Connected Mediation: The Inevitable Price of
Institutionalization? 6 Harv. NEcor. L. Rev. 1, 3, 5-21 (2001).

45. Robert A. Baruch Bush & Sally Ganong Pope, Changing the Quality of Con-
flict Interaction: The Principles and Practice of Transformative Mediation, 3 PEPP.
Disp. ResoL. L.J. 67 (2002).

46. Robert A. Baruch Bush, “What Do We Need a Mediator For?” Mediation’s
“Value Added” for Negotiators, 12 Ouio Srt. J. on Disp. ResoL. 1, 28-29 (1996); Philip
D. Gould & Patricia H. Murrell, Therapeutic Jurisprudence and Cognitive Complexity:
An Overview, 29 ForoHaM Urs. L.J. 2117, 2124 (2002) (“A highly desirable therapeu-
tic outcome is one in which the parties learn how to preserve their existing relation-
ship while also learning how to resolve their future conflicts without repetitive
judicial intervention.” (citing Natalie Des Rosiers, From Telling to Listening: A Thera-
peutic Analysis of the Role of Courts in Minority-Majority Conflicts, 37 Cr. Rev. 54, 56
(2000)).

47. Menkel-Meadow, supra note 24, at 112.

48. Riskin, supra note 20, at 41; Carrie Menkel-Meadow, For and Against Settle-
ment: Uses and Abuses of Mandatory Settlement Conferences, 33 UCLA L. Rev. 485
(1985).

49. See Riskin, supra note 20, at 41, Menkel-Meadow, supra note 48.

50. Bush, Mediation and Adjudication, supra note 32, at 1 n.1.
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factual and legal weaknesses in parties’ positions,5! to assess the
likely outcomes in litigation, to have an opinion about “right” or “fair”
outcomes, to propose a compromise solution, and to convince52 the
parties to converge around her proposed compromise solution. Given
these role expectations, it is no wonder that retired judges and promi-
nent lawyers have dominated the practice of case settlement.
Mediation entails entirely different role perceptions and expecta-
tions because it is an interest-based, feeling-based, and identity-
based discourse, rather than a legal- and rights-based discourse. The
mediator does not need superior subject matter and litigation exper-
tise, nor must she master the details of the pleadings and the evi-
dence base. General knowledge and familiarity with the case suffices,
as the mediator is expected to employ her expertise and skills to em-
power the parties, to encourage them to adopt open, non-adversarial,
and interest-based negotiations, and to convince the parties to trust
each other and cooperate in their own search for creative solutions.
In sharp contrast to case settlement, the assumption in media-
tion is that the parties know better than the mediator about the real
dispute that gave rise to the litigation as well as its context. Quite
often, due to a previous relationship, the parties know each other and
are better equipped to know what their needs and constraints are
and which solutions will be feasible.5® Hence, the mediator is not ex-
pected to generate options or to propose “fair,” “right,” or “wise” solu-
tions: she provides the parties with a safe and sheltered space for the
negotiation and cultivates the parties’ open and creative dialogue.

F. The Character and Objectives of Private Caucusing

As stated above, except in the case of settlement conferences con-
ducted by the presiding judge in the case (judicial case settlement),
private caucusing and sub-group meetings are frequently used in

51. Walde, supra note 23, at 101.

52. At times the person conducting the case settlement may exert pressure on the
unyielding party. See Deborah M. Kolb & Kenneth Kressel, Conclusion: The Realities
of Making Talk Work, in WHEN TaLK Works: PROFILES oF MEDIATORS 459, 461
(Deborah M. Kolb & Assocs. Eds., 1994); James J. Alfini, Trashing, Bashing and
Hashing It out: Is This the End of “Good Mediation”?, 19 FLa. St. U. L. REv. 47, 68-71
(1991) (labeling this style of mediation the “basher style”).

53. See LeoNarD L. RiskiN & JAMES E. WESTBROOK, DisPUTE RESOLUTION AND
Lawvers 2 (2d ed. Abr. 1998); Kimberlee K. Kovach, The Vanishing Trial: Land Mine
on the Mediation Landscape or Opportunity for Evolution: Ruminatons on the Future
of Mediation Practice, 7 Carnozo J. ConrricT ReEsoL. 27, 58 (2000). StepHEN B.
GOLDBERG ET. AL., DiSPUTE REsoLUTION: NEGOTIATION, MEDIATION AND OTHER
Processks 8 (3d ed. 1999).
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case settlement and mediation alike;3¢ only their purpose is vastly
different. Since a settlement conference is a rights-based positional
discourse, private and sub-group meetings are used mainly (1) to
probe the parties’ real positions and identify their “red lines”s5; (2) to
attempt to change the parties’ positions and levels of expectation, pri-
marily by means of “reality checks” or case evaluations of one sort or
another; (3) to avoid the strategic barriers, especially the “reactive
devaluation” associated with low-trust competitive negotiation;5¢
(4) to discuss proposals and options that parties might feel are too
risky to discuss in a joint or plenary meeting; and (5) to enable the
person conducting the settlement conference to engage in positional
negotiation®7 with the parties and to facilitate the internal negotia-
tions often required among the team members of each disputing
party.

By contrast, a mediator encourages the disputants to participate
and cooperate in the search for creative solutions and decision mak-
ing. She invites them to leave behind the competitive or adversarial
mode, to accept and trust each other, and to negotiate openly in order
to overcome strategic and cognitive barriers,?® including those that
are not treated in case settlement. Consequently, private caucusing
in mediation is directed toward different goals: (1) to ensure and sup-
port parties’ adherence and commitment to the new ground rule for

54. There is no consensus within the practitioners and the academic community
with regard to the legitimacy and the desirability of private caucusing in mediation.
See Riskin, supra note 22; Menkel-Meadow, supra note 33; Gary Frie»DMAN & JACK
HiMMELSTEIN, CHALLENGING CONFLICT: MEDIATION THROUGH UNDERSTANDING (2009).

55. The phrase “red line” (also referred to as “resistance point,” “bottom line,”
“reservation point” or “threshold value”) is used to indicate a point beyond which a
negotiator is unwilling to go. See CHRISTOPHER W. MOORE, THE MEDIATION PROCESS:
PracTicaL STRATEGIES FOR REsoLviNG ConrLicT, 220 (1986); HowArRD RaiFra, JOHN
RicHARDSON & DaviD METCALFE, NEGOTIATION ANALYSIS: THE SCIENCE AND ART OF
CoLLABORATIVE DEcISION MAKING, 110 (2002).

56. Robert H. Mnookin, Why Negotiations Fail: An Exploration of Barriers to the
Resolution of Conflict, 8 Ouro St. J. oN Disp. ResoL. 235, 24647 (1993).

57. James C. FReunDp, THE NEUTRAL NEGOTIATOR — WHY AND How MEDIATION
caN REsoLvE DoLrar Disputes (1994); Susan S. Silbey & Sally E. Merry, Mediator
Settlement Strategies, 8 Law & PoL’y 7, 10 (1986).

58. One example is the fairness demand, the refusal to perceive good result objec-
tively, seeking instead a result that is proportional to the wrongs previously caused by
the other party. See Robert H. Mnookin & Lee Ross, Introduction, in BARRIERS TO
ConrLicT REsoLuTION 2, 11-13 (Kenneth J. Arrow et. al. eds., 1995). Another example
is biased attribution, the reluctance to believe that the other party’s actions and sug-
gestions stem from real constrains, and not from harmful intentions, while attribut-
ing sincere and honest intentions only to one’s own actions and suggestions. See
Mnookin & Ross, Introduction, supra, at 13-15.



188 Harvard Negotiation Law Review [Vol. 19:173

the negotiation; (2) to examine the possibility of extending the bound-
aries of the discourse to include additional issues, participants, and
stakeholders; (3) to empower the parties; (4) to enable the mediator to
know and understand better each party’s emotions, needs, aspira-
tions, resources, inhibitions, and constraints; (5) to help each party’s
delegation to engage in brainstorming in order to find creative solu-
tions that meet its own and the other side’s interests; and (6) to en-
able the mediator to discuss and bring forward, as mediator’s
suggestions, creative ideas expressed in private, in case the party
suggesting them is reluctant to raise these ideas in a joint session,
fearing to appear weak or too avant-garde.>®

The vast amount of information gathered during the private
caucusing and sub-group meetings provides the mediator with a bet-
ter understanding of the dispute and the disputants, and is not lim-
ited to the particulars of the case at hand.®® This information
provides the raw material which later will be used by the mediator
and the parties to build creative solutions that often are both for-
ward-looking and value-creating. Equally important are the trust
and the bonds that are created between the mediator and the partici-
pants on each side during the private caucusing and sub-group meet-
ings. These bonds are used by the mediator to both empower the
parties®! and to transform the relationship between the parties,
preventing the mutual demonization that is often associated with
litigation.

G. Time and Costs

If the sole criterion for successful third-party intervention in dis-
putes is reaching an agreement which brings an end to the litigation
swiftly and at minimum cost, case settlement is usually superior to
mediation. The narrow focus, the character of the discourse, and the
limited objectives as to what the parties work to achieve during and
as a result of the process all require investing shorter time and less
money in case settlement as compared to mediation.

59. MOORE, supra note 55, at 229-31.

60. JosepH B. STULBERG, TAKING CHARGE/ MaANAGING CoNFLIcT 107-09, 121-22
(1987).

61. The concepts of empowerment and recognition are cornerstones of transform-
ative mediation. Robert A. Baruch Bush, Efficiency and Protection, or Empowerment
and Recognition?: The Mediator’s Role and Ethical Standards in Mediation, 41 FLaA.
L. REv. 253, 267-69 (1989); see also Cobb, supra note 44, at 245.
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This is because the objective of mediation is not merely to reach a
compromise settlement as quickly and cheaply as possible. The jour-
ney®2 and the process the parties go through have a value of their
own. A broad, interest-based discourse involving active listening, em-
pathizing, reframing, empowering, participating, and searching
jointly for and crafting a creative solution requires more time. Some-
times the search for solutions calls for brainstorming, incubation, fea-
sibility testing, and concretization; these practices often require
several meetings with time intervals in between sessions. Finally,
mediation can be lengthier than case settlement because the former
aspires to rebuild mutual trust and self-confidence as well as to heal
and to transform the relationship.

H. Conclusion

In sum, case settlement is not a brand of mediation. Although
case settlement and mediation are both consent-based dispute resolu-
tion processes — and have a few features in common — in most other
respects they are distinct processes.63 Case settlement is a positional

62. Similar to the idea of the famous poem “Ithaca” (1911) by the Greek poet
Constantine Cavafy:
When you set out on the journey to Ithaca
pray that the road be long,
full of adventures, full of knowledge.

shokok

always keep Ithaca in your mind.

To arrive there is your final destination.
But do not rush the voyage in the least.
Better it lasts for many years,

and once you’re old, cast anchor on the isle,

rich with all you've gained along the way,
*okk

Ithaca gave you the wondrous voyage.

Without her you'd never have set out.
skksk

As wise you've become, with such experience,

you will have come to know what these Ithacas really means.
C. P. Cavary, Ithaca, in C. P. Cavary: THE CoLLECTED PoeEms 37-39 (Evangelos
Sachperoglou, trans. 2003).

63. This is why mediators should usually avoid the instinct to engage in case
settlement, despite the fact that lawyers prefer mediation and it is quicker and
cheaper than mediation. If mediation is to survive, it needs to brand itself as a dis-
tinct dispute resolution process that has special properties that make it superior, in
terms of process, qualities, and outcomes, to all other alternatives, be they adjudica-
tion, direct negotiation, or case settlement.
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rights-based negotiation led by a third party who uses her profes-
sional status and subject matter expertise to evaluate parties’ posi-
tions, analyze the legal merits of the case and propose possible
outcomes or compromise solutions. The discourse in case settlement
is narrowly-focused and backward-looking, in which the third party
(often a prominent lawyer or a retired judge) and the lawyers repre-
senting the parties get to play the main role.64 Case settlement works
best when one is looking for an efficient, fast, and cheap result-ori-
ented dispute resolution process. This is why it is preferred by court
administrators, judges, and the litigation bar as a superior way to
clear cases off the court docket and to reach a quick compromise solu-
tion efficiently and with low cost.

Efficiency refers here to the administrative aspect, not to the
quality of the agreed-upon solution reached through the process.
Case settlement does not offer a real advantage over direct negotia-
tion between parties or their attorneys in terms of avoiding a sub-
optimal outcome or a Pareto inefficient outcome.65 These limitations
stem from the fact that case settlement shares so many contextual
similarities with adversarial litigation and positional negotiations.
While case settlement does end disputes via consent, it does not fos-
ter the change in relationship or mindset for which a mediated solu-
tion strives.

Thus, the defining element of a mediated outcome does not lie in
some difference in the quality of the consent given by the parties,é6
but rather in process of building that consent. What makes mediation

64. A similar idea is expressed in a report regarding mediation in Greece which
explains: “Conciliation between lawyers differs substantially from mediation between
parties.” Nikki Bouras, Mediation in Greece, IN ToucH (Ass'n for Int’l Arbitration,
Brussels, Belg.), Aug. 2010 at 1, 4; see also Mercedes Tarrazon, Arb-Med: A Reflection
a Propos of a Bolivian Experience, 2 N.Y. Desp. Res. Law., Spring 2009, at 87. In the
two jurisdictions the term used for case settlement is conciliation,

65. The presence of the person conducting the case settlement and the expecta-
tion that she will propose a compromise blocks open dialogue and reduces the amount,
scope and reliability of information exchanged during case settlement, rendering par-
ties unable to overcome the strategic and cognitive barriers in negotiations. See
MENKEL-MEADOW, LOVE & SCHNIEDER, supra note 14, at 47-53; GERALD R. WiLLIAMS,
LecaL NEGOTIATION AND SETTLEMENT 47-54 (1983); Mnookin, supra note 56, at
246-47; Lee Ross, Reactive Devaluation in Negotiation and Conflict Resolution, in
BarRIERsS TO CoNFLICT RESOLUTION 26 (Kenneth J. Arrow et al. eds., 1995); Lela P.
Love, The Top Ten Reasons Why Mediators Should not Evaluate, 24 Fra. St. U. L.
Rev. 937, 940 (1997).

66. The assumption is that both require informed consent. See generally Jacque-
line M. Nolan-Haley, Informed Consent in Mediation: A Guiding Principle for Truly
Educated Decision Making, 74 NotrRE DaME L. Rev. 775 (1999).
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distinctive and socially desirable is the high degree of control, in-
volvement, participation, and responsibility of the parties in the dis-
course. The autonomy of the parties is the paradigm of mediation,8”
and its principal contribution is in the personal growth and empower-
ment of the disputing parties and the transformation of their rela-
tionship. This both empowers the community and strengthens its
social and relational fabric.68

I1II. Ture DEVELOPMENT OF MEDIATION IN ISRAEL

Like in many other Western countries, in Israel the concept of
mediation was initially introduced in labor-management disputes.
The 1957 Settlement of Labor Disputes Law®® provided for
mandatory mediation by special labor relations officers at the Minis-
try of Labor in all labor disputes. Following the Ministry of Labor’s
decline in power and prestige in the 1970s, and as strikes became to a
large extent a public sector phenomenon, this mediation service
ceased to play a significant role in resolving labor disputes.”

The genesis of mediation in other types of disputes can be traced
to the end of the 1980s. In 1989-1991 the Tel Aviv Small Claims

67. Jacqueline M. Nolan-Haley, Court Mediation and the Search for Justice
Through Law, 74 WasH. U. L. Q. 47, 49 (1996); Clark Freshman, Tweaking the Market
for Autonomy: A Problem-Solving Perspective to Informed Consent in Arbitration, 56
U. Miami L. Rev. 909, 909 (2002); John Feerick, Carol Izumi, Kimberlee Kovach, Lela
Love, Robert Moberly, Leonard Riskin & Edward Sherman, Standards of Professional
Conduct in Alternative Dispute Resolution, 1995 J. Disp. REsoL. 95 (1995); Rene L.
Rimelspach, Mediating Family Disputes in a World with Domestic Violence: How to
Devise a Safe and Effective Court-Connected Mediation Program, 17 Ouio St. J. ON
Disp. ResoL. 95, 109 (2001) (“It is understood that a basic tenet of mediation is that
the parties are autonomous and should have the ability to devise their own agree-
ment.”); Nancy A. Welsh, The Thinning Vision of Self-Determination in Court-Con-
nected Mediation: The Inevitable Price of Institutionalization?, 6 Harv. Necor. L.
Rev. 1, 7-8, 15-20 (2001); Kimberlee K. Kovach, Good Faith in Mediation — Re-
quested, Recommended or Required? A New Ethic, 38 S. Tex. L. Rev. 575, 584 (1997);
John D. Feerick, Toward Uniform Standards of Conduct for Mediators, 38 S. Tex. L.
Rev. 455, 460 (1997); Donald T. Weckstein, In Praise of Party Empowerment — and of
Mediator Activism, 33 WiLLAMETTE L. REv. 501, 531 (1997).

68. Bush, Mediation and Adjudication, supra note 32, at 6; Cobb, supra note 44,
at 246; Main, supra note 38, at 372.

69. Settlement of Labor Disputes Law, 5717-1957, SH No. 221 p. 58 (Isr.).

70. The reason why mediation has not been used in the strike-prone public sector
in Israel is the resistance of the Finance Ministry, which mistakenly believes that
mediation necessarily entails ceding decision-making powers. See Ruth Ben-Israel &

Mordehai Mironi, The Role of Third Party Intervention in Resolving Interest Disputes
in Israel, 10 Comp. LaB. L.J. 356, 362-63 (1989).



192 Harvard Negotiation Law Review [Vol. 19:173

Court, together with the Tel Aviv University Law School, ran an ex-
perimental mediation program.?! Coincidentally, during the same
years, a prominent public interest dispute indirectly affecting the De-
fense Ministry was successfully mediated.”2

The development of modern mediation in Israel can be divided
into three periods: the formative period (1992-1998), the “mediation
revolution” period (1998-2004), and the period of decline (2004 to the
present).

A. The Formative Period

In 1992 the parliament passed an amendment to the Court Law
introducing mediation into all areas of civil litigation.”® The new rule
applied to every court, including the Supreme Court,”# and to all civil
cases, including labor and employment disputes.”> Mediation became
a suggested, but not mandatory, method of case resolution. Under the
new rule, a judge may propose mediation, and if all parties agree,
court proceedings are stayed. There is no penalty for refusing media-
tion. There is, however, a fiscal incentive for the plaintiff: if the medi-
ation is successful, the judge may order a full or partial rebate of

71. The experimental program was jointly developed and run by Professor David
Matz, the author, and Aharon Luxemburg (a family mediator). See David E. Matz,
ADR and Life in Israel, 7 Necor. J. 11, 14 (1991). This program was subsequently
adopted as a model for the guidelines issued by the Ministry of Justice for mediation
practicum, which follows basic mediation training.

72. This was an emotional dispute over representation before the Ministry of De-
fense, involving war widows and orphans and parents of fallen soldiers. The dispute
was mediated by the author at the High Court of Justice’s request. It ended after
three years of mediation with an agreement that eventually led to the establishment
of an association for war widows and orphans.

73. Courts Law, [Abridged Version], 1984, S.H. 198, §§ 79C-D.

74. The general courts are in fact a three-tiered system, comprising twenty-eight
trial courts, six district courts, and the Supreme Court. The latter is the highest ap-
pellate court. The Supreme Court’s bench also serves as the High Court of Justice,
exercising judicial review over all tribunals and non-appealable courts and deciding
public disputes as a court of first and last instance.

75. All labor and employment disputes are brought before a specialized and sepa-
rate system of labor courts. The labor courts system is two-tiered: there are five re-
gional courts and one national court above them. The Supreme Court reviews the
National Labor Court’s decision through certiorari procedures, as these decisions are
non-appealable.
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court fees.”® In order to encourage the use of mediation, the amend-
ment assures confidentiality of all communication transmitted dur-
ing mediation?” and authorizes the court to give the agreement
arrived through mediation the power of a court judgment.”8

In the years following 1992, mediation was promoted by way of
education, training and regulation. Law schools started offering
courses in negotiation, mediation, and ADR. At the same time,
courses for training new mediators attracted hundreds of people, who
were interested in this new and promising profession that required
relatively little investment in schooling.” In an effort to regulate a
rapidly expanding industry, the Justice Ministry drafted mediation
regulations and a standard mediation agreement.8® The regulations
were issued with mediation — not case settlement — in mind. They
permitted mediators to propose solutions, but the evaluation and pro-
vision of legal opinions, which are at the basis of case settlement,
were expressly forbidden, even in the mediator’s area of expertise.5!

It is somewhat telling that, notwithstanding the intention, the
new provisions in the Court Law and the regulations used the term

76. Courts Regulations (Court Fees), 2007, KT 6579, 42. In most cases court fees
are 2.5% of the amount claimed.

77. Courts Law, [Abridged Version], 1984, S.H. 198, § 79C(h).

78. Courts Regulations (Court Fees), 2007, KT 6579, § 6(b)(4).

79. There has never been a licensing procedure for mediators. There were only
minimal requirements for those who wanted to be included on the list of mediators
kept by the courts. See THE CoNsULTING COMMITTEE ON MEDIATION 1IN THE COURTS,
REPORT ON THE QUALIFICATIONS AND EXPERTISE NECESSARY TO BE INCLUDED IN THE
Mepiators List (1998) [hereinafter Tue Gapot Report]; Court Regulations (list of
mediators), 1996, K.T. 5766, 1325, § 3A. The list was created in 1999. Initially, there
was no licensing procedure for mediation training centers. However in order to be
qualified for list of mediators kept by the courts, one had to complete mediation train-
ing provided by a recognized mediation training center. Given the minimal qualifica-
tions stipulated in the regulations, the field expanded dramatically. By 2002 there
were already forty mediator training centers. See Lital Dobrizki, Mediation Instead of
Litigation. Is It the End of the Dispute?, Y Net News (Apr. 4, 2002, 9:32 AM), http:/
www.ynet.co.il/articles/1,7340,1.-1811629,00.html. During the years since the court
list’s creation, more than 30,000 mediators have gone through training. Recently, the
list of mediators has been canceled altogether. See Court Regulations, 2008, K.T.
6665, 838 (annulment of the list of mediators); Zvi Lavi, The Courts bid is Opened for
Dozens of Mediators, Y NeT NEws (Feb. 25, 2008, 12:02 PM), http://www.ynet.co.il/
articles/1,7340,1.-3510864,00.html.

80. Courts Regulations (Compromising) 1993, K.T. 5529, 1042. This was the title
of the regulations when they were first drafted. In 2001 the name was changed to
Courts Regulations (Mediation)). See also Labor Courts Regulations (Compromising)
1993, K.T. 5539, 1045; Courts Regulations (Appointment of Compromiser) 1996, K.T.
5766, 1325.

81. Courts Regulations (Compromising) 1993, K.T. 5529, 1042 § 5(h). § 12 to the
supplement stipulates that the mediator may offer solutions to the parties and may
make proposals to end the dispute.
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“pishur,” a Hebrew word meaning “to bring about a compromise or
compromising” which typically characterizes case settlement. Thus
the terminology connotes a paradigm of case settlement despite what
appeared to be a commitment to mediation as reflected by the strict
rules regarding what mediator can and cannot do. Was it reflective of
institutional inertia surrounding traditional school of thought on dis-
pute resolution processes? Or was it an extension of the heavily litig-
ious society’s preoccupation with right-based discourse? Either
explanation is plausible, yet it took nine years to change the legal
term in the law and regulations to the more appropriate Hebrew
word “gishur,” which means “bridging.” Albeit not perfect, in compar-
ison to “pishur,” this term better describes the process of mediation.82

During these years, various courts took initiatives to promote
mediation. They ran programs aimed at exposing judges to mediation
through lectures and workshops and experimented with different
models for referring cases to mediation.8% These initiatives were
largely motivated by the idea that resolving cases through mediation
would relieve part of the courts’ burden. Despite all these efforts, the
results were disappointing. Only few cases actually went to media-
tion during this period.

B. The “Mediation Revolution”

Mediation came into its own only after Chief Justice Barak made
it a priority. His commitment provided the energy needed in order to
spark a wave of enthusiasm and hope as well as a number of institu-
tional innovations and initiatives that changed the status of media-
tion. Reaching the last decade of his tenure as Chief Justice of the
Supreme Court, Justice Barak fully understood the essence of media-
tion and the promise it held for Israeli society. Speaking at the inau-
guration ceremony of the Association of Israeli Mediators, he sent a
clear, four-pronged message to the judiciary. First, mediation was
needed even in the absence of case backlog. Second, mediation was
not simply a means for clearing the docket; it represented a better
way of life. Third, for too many years dispute resolution activity had
been based on power discourse,®¢ and the courts too represented a

82. Courts Law [Abridged Version] (30th Amendment), 5761-2001, SH No. 1804
p. 498 (Isr.).

83. TsE CoMM. FOR THE ExaAMINATION OF WAYS To ENCOURAGE THE USE oF MEDI-
ATION IN COURTS, Report (2006) [hereinafter The Rubinstein Report].

84. One commentator attributed it to the fact that due to the Arab-Israeli con-
flict, people in Israel have never lived without a threat of war, and that this conflict
acts as a paradigm for all disputing activity. It teaches that conflicts can be managed
only by force. Matz, supra note 71, at 12.



Spring 2014] Mediation v. Case Settlement 195

form of power (albeit one that is rights- or norms-based).85 Lastly, if
Israelis wanted to live in a better and more cohesive society, they
needed to invest efforts in developing a consensual, non-power-based,
and non-rights-based culture of dispute resolution.8é

The central project of what Justice Barak called the “mediation
revolution”8” was to build a new culture around resolving disputes,
with mediation, not case settlement, at its core. While reducing the
court backlog was supposed to be a secondary goal of mediation, the
existence of court backlog was to be used as a tool to promote media-
tion’s promise: courts would use the long waiting times for trial as
leverage to push cases toward mediation.88 Judges were going to play
a pivotal role in the “mediation revolution,” not simply as gatekeep-
ers whose function was to assign cases to mediation and clear the
docket, but as educators and agents of change in the ailing Israeli
culture of disputation and dispute resolution.8® They were expected
to use their high professional status and prestige to teach the disput-
ing parties and the litigation bar about the value of mediation and its
promise; to explain to them that, in the words of the late Yehuda
Amichai,

From the place where we are right

Flowers will never grow.90

85. See Zamir, supra note 12, at 123.
86. See Barak, On Mediation, supra note 5.

87. Id. at 5. The phrase “mediation revolution” was inspired by the phrase “con-
stitutional revolution,” attributed to Justice Barak in the context of his view that the
two Basic Laws that were passed by the Knesset in 1992 — Basic Law: Human Dig-
nity and Liberty and Basic Law: Freedom of Occupation — provided the legal basis for
the courts to exercise judicial review over legislation. The idea of a constitutional
revolution received mixed responses. See David Kretzmer, From Bergman and Kol-
Ha’am to Bank Hamizrahi: The Path to Judicial Review of Laws that Restrict Human
Rights, 28 MisupaTiv 359 (1997); Moshe Landau, Reflections on the Constitutional
Revolution, 26 MisapaTiM 419 (1996); Moshe Landau, Granting a Constitution to
Israel by Way of a Court Ruling, 3 Law anp Gov'r 697 (1996); Ruth Gavison, The
Constitutional Revolution — Description of Reality or a Self-Fulfilling Prophecy?,
IsraEL DEMOCRACY INST. (1998). According to one commentator, there was no consti-
tutional revolution but rather a natural evolution of constitutional norms that al-
ready existed in the Israeli legal system. See Yoseph M. Edrey, A Constitutional
Revolution or Constitutional Evolution? 3 Law aNDp Gov'r 453 (1996).

88. Sara Gadot, Mediation in Israel-Theory and Practice, 29 THE JUDICIARY 43,
53 (1999).

89. See Mordehai Mironi, Mediation and ADR: Eighty Years of History as a Basis
for Changing Court’s and Judge’s Role Perception, 29 THE JUDICIARY 32 (1999).

90. YenupA AmicHAL The Place Where We Are Right, in THE SELECTED POETRY OF
YeHUDA AMicHAI 34 (Chana Bloch & Stephen Mitchell trans. & eds., 1986).
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Within a remarkably short time, the value and strategic impor-
tance of mediation found a concrete expression in resource allocation
and a host of institutional changes:

(1) Assisted by a task force of professionals who were already
committed to and active in mediation, Chief Justice Barak convinced
the Justice Ministry to establish a Center for Mediation and Dispute
Resolution (“CMDR”). Introduced in 1998, this publicly-funded unit
within the Ministry was charged with the promotion of mediation
and other consensual processes of dispute resolution as an alterna-
tive to litigation.91

(2) After a year of deliberations, in 1999 the Attorney General
issued a special directive supporting the use of mediation in cases
where the state is a party to the dispute.?2 The directive made a clear
distinction among case settlement solutions, like litigation and com-
promise, and mediation. The latter was praised for maintaining the
parties’ autonomy, transforming relationships and being a forward-
looking, interest-based and creative process which could resolve an
underlying dispute (as opposed to resolving the litigation). In con-
junction with the directive, in 2000 the Attorney General appointed a
steering committee to promote and oversee the use of mediation in
disputes involving the state.?3 Both of these measures were greatly
significant: as the state is party to nearly a third of all civil litigation
in Israel ¢ these measures established a major player in the litiga-
tion system — in addition to the public service at large — as a role
model for other disputants who might avail themselves of the bene-
fits of mediation.95

91. The CMDR, which was active until 2009, was assisted by a committee of ex-
perts. Among its many activities, the CMDR developed expertise and educational
materials in various fields of mediation, including commercial, environmental, em-
ployment, family, community, people with disability, sexual harassment and restora-
tive justice. It helped create a network of community mediation centers, and initiated
and ran training programs to introduce judges and attorneys in the Public Attorney’s
office to mediation. It also developed drafi ethical standards and qualification criteria
for court appointed mediators and for mediation training, and initiated legislative
changes and participated on various public committees for the implementation of me-
diation in new fields.

92. MEDIATING DispuTESs INVOLVING THE GOVERNMENT, supra note 6.

93. THE STEERING CoMM. FOR MEDIATING DISPUTES INVOLVING THE STATE, Re-
port — Part A (2003); Mapping the State of Mediation in Israel, 1 WitH CONSENT 24
(2001) [hereinafter Mapping]. The committee issued the first part of its report in
2003.

94. Mapping, supra note 93, at 25.

95. Some commentators attribute the underuse of arbitration in Israel to the
state’s longstanding reluctance to submit disputes to arbitration. The idea is that if
arbitration is not good enough for the state, it is not good for individuals either. See



Spring 2014] Mediation v. Case Settlement 197

(3) Under the leadership of the Courts Administration, the courts
structured and systematized their policies and practices regarding
referral to mediation. Three major steps were of special importance.
First, in 1998 a committee headed by District Court Judge Gadot is-
sued its recommendations regarding qualifications of court-appointed
mediators, which permitted the courts to compile lists of accredited
mediators.?¢ Second, beginning in 1998, Case Referral Departments,
staffed with lawyers who had undergone mediation training, were es-
tablished in every court in order to facilitate referrals to mediation.97
Third, a special committee, headed by Judge Livne of the National
Labor Court, issued a report aimed at streamlining and unifying the
referral to mediation procedures within the Labor Courts.?8

(4) As interest in mediation and ADR increased, no fewer than
forty mediation centers were established®® to provide mediation ser-
vices and training new mediators. The academy followed suit. Three
graduate programs and one academic research center were founded
at leading universities,’°° and two professional journals began
publication,101

(5) After years of resistance, the Bar Association adopted a policy
embracing mediation. This was a fundamental shift of policy for an
organization that has been notable for its resistance to change. As
often happens in such cases, once the shift occurred, the pendulum

KAREN FINKELSTIEN, SOLUTION FOR STRIKES IN THE PuBLIC SECcTOR — EDUCATED USE
OF THE CONSENSUAL ARBITRATION INsTITUTION 2 (Institution of Advanced Strategic
and Political Studies: Jerusalem 2003); YARDEN GaziT, MANDATORY ARBITRATION IN
THE PuBLIC SECTOR (Jerusalem Institute of Market Research 2011).

96. THE Gapot REPORT, supra note 79.

97. Most of the Case Referral Departments were established following the recom-
mendations of a committee, headed by the former Courts Manager Judgee Revivi,
which had issued its report in 1999. See THE COMMITTEE INSPECTING THE STRUCTURE
oF THE CASE REFERRAL DEPARTMENTS, REPORT (1999); Courts Law, [Abridged Ver-
sion], 1984, S.H. 198, § 82A; Courts Regulations (Case Referral Departments in the
Courts and the Labor Courts), 2002, K.T. 6189, 1198. The Case Referral Departments’
expertise was intended to assure a better selection of cases for mediation and
mediators as well as following up the case while in the hands of the mediator. See
Mapping, supra note 93, at 25.

98. THE STeEERING CoMM. FOR MEDIATION IN THE LABOR CoOURTS, Report (2001).

99. See Mapping, supra note 93.

100. Id. at 27.

101. These were WitTH CoNseNT, published by the Center for Mediation and Dis-
pute Resolution at the Justice Ministry, and PoiNT oF MEDIATION, published by the
Bar Association. Both have since ceased publication.
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swung all the way: in addition to establishing a special sub-commit-
tee for mediation and ADR, the Bar Association founded its own me-
diation center, competing with private mediation centers in providing
training and mediators.102

(6) Under the auspices of the President of the State of Israel, a
pledge containing a commitment to mediation as a preferred process
of resolving disputes was signed by many business organizations.103

(7) In 2000 an Israeli Mediators’ Association was formed. Six
hundred people, including the Justice Minister and Chief Justice
Barak, attended the inauguration ceremony. Addressing the audi-
ence, Chief Justice Barak, expressed his strong commitment to medi-
ation.1¢ Within a short time the association grew to over 2000
members.

(8) The same year, the Government appointed, for the first time
ever, a private professional mediator to help settle a high-profile pub-
lic sector dispute: a 125-day nationwide strike of medical doctors
against the state and other public health providers. The settlement of
the dispute (and the end to the strike) was an important triumph for
mediation.105

(9) As part of an effort to encourage potential litigants to use me-
diation even before initiating court proceedings, the legislature au-
thorized judges to issue consent decrees bestowing the power of the
court’s judgment to agreements reached through pre-action media-
tion, i.e., in situations where a lawsuit was not filed.196

(10) Another legislative change aimed at increasing the use of

mediation was the 2001 expansion of mediation to administrative
and criminal cases.107

102. Mapping, supra note 93, at 27.

103. The pledge was signed in 2003 by leading business organizations, such as: the
Manufacturers Association, the Chamber of Commerce, the Association of Insurance
Companies. See Ministry of Justice, Pledge for Mediation in Business, http://www.
israelbar.org.il/article_inner.asp?pgld=17424&catld=1185 (last visited Mar. 22,
2014). A second pledge, pertaining only to labor and employment disputes, was signed
in 2005 under the auspices of the President of the National Labor Court by the His-
tadrut (Israel’s comprehensive labor union) and the Coordinating Chamber of Busi-
ness and Employers Associations. See Anat Mendelson, A Pledge for Mediating was
Signed Between Employees and Employers, ISRAEL BAR Assoc. (Jan. 24, 2005), www.
israelbar.org.il/article_inner.asp?pgld=17446&catld=2146.

104. See Part IILA.

105. See MorRDEHAI MIRONI, MEDIATION AND STRATEGIC CHANGE: LESSONS FROM
MEDIATING A NaTioNwIDE DocTors’ STRIKE (2008).

106. Courts Law, [Abridged Version], 1984, S.H. 198, §§ 79C(g)—(h).

107. See Zamir, supra note 12, at 125-58.
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(11) In 2002 the Justice Minister appointed a committee whose
mission was to examine ways of encouraging the use of mediation,
including mandatory mediation.108

With Chief Justice Barak’s leadership and commitment, as well
as the host of institutional developments, the future of mediation
could not have looked brighter.

IV. THE DEcCLINE OF MEDIATION

Despite the widespread acceptance of mediation’s advantages
over traditional case settlement, case settlement has overshadowed
mediation as a primary conflict resolution process. The unique prom-
ise of mediation for Israel’s conflict-prone and litigious society was
pushed aside by two major forces fueled by the same problem: court
backlog. First, under mounting criticism regarding court inefficiency
and excessive delays in litigation, the Courts Administration made a
strategic decision to launch a docket clearing operation and to invest
all its energy and resources in creating in-court ADR at the expense
of promoting out-of-court mediation. Second, in view of the Courts
Administration’s strategic goal, the speed and efficiency of case reso-
lution became the one and only criterion for assessing success in re-
ferring cases to out-of-court mediation. Since case settlement is
usually faster, shorter, and cheaper than mediation, it took the place
of mediation as the mainstream dispute resolution process.

A. The Development and Expansion of In-Court ADR

The main reason for the decline of mediation has been the strate-
gic decision taken by the courts to develop mediation substitutes
within the court system over encouraging out-of-court mediation. In
the years following the legislation that introduced ADR — and before
the judges had time to adjust to the “mediation revolution” — the
Courts Administration and the judiciary in general faced mounting
public criticism of the increasing backlog of cases.19® The pressure

108. In 2003 the new Justice Minister replaced several members of the committee.
The new committee was headed by Judge Michael Rubinstein of the Tel Aviv District
Court. The committee submitted its report in 2006. See The Rubinstein Report, supra
note 83.

109. In 2007, for example, there were fifty-five judges hearing cases in the labor
courts. During that year 80,351 new cases were filed. Combined with the 52,885 cases
still pending from previous years, each judge would have had to clear some 2500 cases
in order to eliminate the backlog. See THE CoURTs SysTEM IN ISRAEL — Sx MoNTH
RePORT: 1.7.09-31.12.09 (Courts Management, 2010), supra note 4, at 5. The Su-
preme Court suffers from a similar problem. At the end of 2007 it had 6063 pending
cases and fourteen justices. See Court Adminsitration — Supreme Court — Statistical
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came from the media, which ran stories on the effect of justice
delayed10 as well as from the State Comptroller and from the courts’
Ombudsman who criticized the court backlog in their annual re-
ports.111 Pressure also came from the Bar Association, which, despite
judicial objections, surveyed its members on the performance of
judges, giving considerable weight to the speed, timeliness, etc. of ju-
dicial proceedings.112

As a result of these pressures, clearing the docket of court cases
and shortening legal delays have become top priorities for the Courts
Administration. Case statistics and judges’ productivity (in terms of
cases cleared) have become the single most important criterion in in-
ternal evaluation of judges, which means that each individual judge’s
incentive structure is heavily biased toward clearing cases as quickly
as possible. Referring cases to voluntary out-of-court mediation does
not fit within this new strategy, as judges have no time to spend on
educating litigants and their lawyers on the merits of mediation or
convincing them to try mediation. Furthermore, even when efforts to
convince litigants to use mediation succeed, the proceedings are
stayed during the mediation and thus do not contribute to docket
clearing statistics. By contrast, in-court case settlement efforts are
seen as more promising and in tune with the new policy and Courts
Administration’s priorities.

reports — Criminal Proceedings 1 (2007) http:/elyonl.court.gov.il/heb/stats/sikum.
htm. As far as the Supreme Court is concerned, the number of cases per justice is
somewhat misleading, as most cases are heard before three justices.

110. Tal Rosner, The Critics of the Backlog in the Court System Are Justified, YNET
(Mar. 9, 2005, 3:59 PM), www.ynet.co.il/articles/0,7340,1.-3056136,00.html; Oshrat
Nagar Levitt, Two Judges Per 65 Thousand Inhabitants, NrG (Oct. 15, 2007, 9:06
PM), www.nrg.co.il/online/1/ART1/646/223.html.

111. See, e.g., THE OMBUDSMAN FOR PUBLIC COMPLAINTS AGAINST JUDGES, Annual
Report for the Year 2004, 53-54 (2005), which stated that the prolonging of court pro-
ceedings is unreasonable and occurs as a result of misconduct of certain judges, lack
of organization, inefficient use of time, lack of skill in allocating work according to
appropriate criteria and correct priorities, among other causes.

112. This became, for a time, a serious issue in the otherwise good working rela-
tionships between the bar and the judiciary. It resulted in certain retaliatory mea-
sures taken by the judiciary, such as a ban on judges’ participation in conferences and
continuing legal education activities sponsored by the bar. The controversy between
the judiciary and the bar was part of the impetus for the appointment of a special
ombudsperson to investigate complaints against judges. See The Ombudsman for
Public Complaints against Judges Law, 2002, S.H. 590; State of Israel-Ministry of
Justice, About the Ombudsman for Public Complaints Against Judges http://findex.
Jjustice.gov.il/Units/NezivutShoftim/odothanezivot/Pages/odot.aspx.
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The resources and energy which previously had been channeled
into encouraging out-of-court mediation have been diverted to ex-
panding various in-court settlement processes. Under the new strat-
egy, efforts have been focused on two existing in-court processes. The
first is case settlement. The second is an innovative ADR process
called “compromise judgment,” a hybrid method combining case set-
tlement, expedited arbitration,1'® med-arb,114 and adjudication.115

1. Expanding the Volume of In-Court Case Settlement Activity

In line with the agenda of the Courts Administration, courts
have intensified their case settlement activities in several ways.
Some judges have been relieved of their regular court duties as adju-
dicators, and instead are assigned to act as special settlement
judges.116 At the same time, Case Referral Departments, which were
in charge of facilitating mediation, have been downsized, and lawyers
and clerks who would otherwise be assigned to these departments
have been assigned to perform case settlement functions. In order to
assist judges with their caseloads and to expand the court staff which
provides case settlement services, the Courts Administration has re-
cruited a large group of young lawyers who have been assigned to
judges as legal assistants. These lawyers have enrolled in a basic me-
diation training course and subsequently have devoted part of each
week to case settlement. Finally, some courts have asked retired
judges to assist in case settlement activities as volunteers.

113. On expedited arbitration, see Stephen B. Goldberg & Jeanne M. Brett, An
Experiment in the Mediation of Grievances, 106 MONTHLY LaAB. REv., Mar. 1983, at 23.

114. Med-Arb is a hybrid technique of dispute resolution. It combines the benefits
of both the mediation and arbitration approach. Parties first attempt to negotiate and
reach an agreement with the assistance of a mediator. If the mediation ends in im-
passe, or if issues remain unresolved, the parties move on to arbitration. The media-
tor assumes the role of arbitrator and renders a final and binding decision. On Med-
Arb, see Barry C. Bartel, Med-Arb as a Distinct Method of Dispute Resolution: His-
tory, Analysis, and Potential, 27 WiLLAMETTE L. REv. 661 (1991);

115. A third process, early neutral evaluation (“ENE”), aimed at promoting early
settlement, has been instituted in a number of courts on a limited or experimental
basis. See Varda Virt-Livne, Mediation in the Labor Courts, 3 GATES TO THE Law 89,
108 (2002). On ENE in general, see David 1. Levine, Early Neutral Evaluation: The
Second Phase, 1989 J. Disp. ResoL. 1 (1989); Joshua D. Rosenberg & H. Jay Folberg,
Alternative Dispute Resolution: An Empirical Analysis, 46 Stan. L. Rev. 1487 (1994).

116. A judge acting as a special settlement judge may not hear the case if no
agreement was reached. Civil Procedure Regulations, 1984, K.T. 4685, § 214K(c) &
§ 214K(d)(8).
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2. Compromise Judgments

This settlement procedure was introduced for general civil litiga-
tion in 1992.117 It is applied when a trial or appellate judge’s efforts
to settle the case are unsuccessful. The judge may then try a “proce-
dural case settlement”'!® route, trying to persuade the litigants to
forgo a full-fledged trial. If parties agree, the case is decided in sum-
mary fashion by the judge, who issues a compromise judgment. The
judge is not required to apply substantive law, and the decision does
not need to include a written opinion. While in theory a compromise
judgment is appealable, in practice there is almost no possibility for
appeal.119

In sum, under the pressure stemming from the huge backlog of
cases, courts have become one-stop-shop settlement centers2® where
judges and other staff members of the courts, such as clerks, judges’
assistants and lay judges in the labor courts, are offering free-of-
charge case settlement services as their primary activity.121 Working

117. Courts Law, [Abridged Version], 1984, S.H. 198, § 79A. Prior to that time,
this procedure was used in no-fault road accident litigation. See Hemi Ben-Nun &
Amos Gavrieli, Is Law Superior to Compromise? A Critique of Section 79a of Courts
Law 1984, 56 Tur Lawver 257 (2003).

118. An agreement reached through procedural case settlement does not bring the
case to an end. Instead the case is referred by consent to resolution through another
ADR process, such as arbitration. An agreement reached through a regular or sub-
stantive case settlement leads to a consent judgment. See OMBUDSMAN FOR PUBLIC
CoMPLAINTS AGAINST JUDGES, Resolving Disputes Through Compromise or Compro-
mise Judgment, Letter of Opinion, July 6, 2004.

119. Id. at 260; Ofer Sagi, Courts Law Sec. 79a — Implications for the Future, 10
Din VOMER 31 (1999); Yoel Zusman, C1viL PROCEDURE 858 (Shlomo Levin ed., 7th ed.
1995); CA 9065/03 Leviev v. Giller, Tak-Al 2005(2) 4489, 4491 (2005). According to
Justice Grunis, the court intervenes in a compromise judgment only in three circum-
stances: (1) when it deviates from the range agreed upon by the parties; (2) when the
outcome is completely unreasonable; and (3) when a severe procedural flaw is found
in the process.

120. An informal, non-representative survey conducted by the author among
judges participating in the special Master’s Program for Judges at Haifa University
Law School, suggests that judges and other court staff are responsible for 85% of the
cases that are not withdrawn or settled by the parties on their own. Settlement by
presiding judges accounts for some 30%; settlements by non-judges account for ap-
proximately 15%, and approximately 40% of cases end up with a compromise
judgment.

121. As stated, this article does not deal with the question of whether in-court
settlement processes are desirable. It is important, however, to note the impact they
have had on judges. When settlement becomes the expected daily activity, it produces
role confusion and an inconsistency between the criteria by which judges are selected
for office and those by which their performance is evaluated. Judges are selected for
their perceived adjudicatory abilities, as measured by their legal analytical skills and
their integrity. Once in office, however, they are now evaluated primarily on the basis
of their swift processing of cases. In practical terms, their success is dependent on
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under considerable pressure and dividing their time and energy be-
tween docket clearing and various in-court case settlement activities,
judges are not able to help litigants and lawyers explore out-of-court
mediation and other ADR options. The expansion of in-court settle-
ment processes has had a devastating effect on the prevalence of out-
of-court mediation.122

B. Case Settlement Takes Over Mediation

A second reaction by the courts to the mounting criticism about
backlog and protracted litigation has been to characterize out-of-
court mediation as “outsourcing” or as a mere extension of court case
settlement functions. Consequently, whenever the courts refer cases
to out-of-court mediation, they tend to evaluate it on the same basis
as they would evaluate a traditional case settlement: the single crite-
rion for measuring success is the degree to which the case can be
cleared quickly and cheaply. Thinking of mediation this way funda-
mentally mistakes its purpose, yet under these circumstances, case
settlement — which is almost always quicker and cheaper — clearly
outstrips mediation by reference to the evaluation criteria embedded
in the “outsourcing” assumption. Thus, it has replaced mediation as
the mainstream out-of-court consensual dispute resolution process.
The institutionalization of ADR has brought about its cooptation.
“Mediation” has been robbed of its potential benefits, reduced instead
to a slower “outsourcing” of case settlement, and has been aban-
doned. Case settlement, which resembles the adversarial litigation
that ADR was supposed to replace, reigns supreme.123

If mediation is seen as an outsourcing of case settlement, rather
than as a separate process with far loftier goals, then it is easy to
dismiss out-of-hand as a poor substitute. This is exactly the kind of
evaluation that brought about mediation’s demise, and it was made
all the more devastating by the institutional interests of the practic-
ing bar that heavily favored case settlement over mediation. Lawyers
tend to have a strong preference for case settlement both when repre-
senting clients and when appointed as mediators. There are numer-
ous reasons for this, among them: (1) lawyers feel more at home

convincing disputing parties to settle or to allow the judge to issue a compromise judg-
ment. See Ido Baum & Nurit Rot, Bringing to Court a Business Dispute is Akin to
Russian Roulette, 24, 26 THE MARKER (July 16, 2009).

122. See The Rubinstein Report, supra note 83, at 23.

123. Rina Bogush and Ruth Halperin Kadari, The Voice is the Voice of Mediation,
but the Hands are the Hands of the Law: On Mediation and Divorce in Israel, 49 THE
Lawyer 293 (2007).
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working in the rights-based case settlement framework;!?* (2) case
settlement is similar in structure to adversarial litigation in that it is
a goal-oriented, narrowly focused, and highly legal discourse led by
an opinionated evaluator; (3) case settlement negotiation carries the
familiar properties of a positional and competitive negotiation model,;
(4) lawyers who work under various contingent fee arrangements
fear the loss of income as a result of the creative, non-monetary,125
and future-looking non-quantifiable!26 remedies typical in mediation;
(5) in case settlement lawyers get to play a pivotal role and retain
much more control over the process127?; and (6) insisting on promoting
case settlement over mediation serves the institutional interests of
the legal profession. As a legal rights-based discourse, case settle-
ment may better protect lawyers’ ability to add value not only as ad-
vocates but also as third-party interveners in dispute resolution.128

In sum, the court preoccupation with efficient and speedy clear-
ing of cases has elevated the status of case settlement at the expense
of mediation. This in turn has played into the hands of the practicing
bar, which all along has insisted that case settlement settlement and
mediation are essentially the same.

124. Lawyers tend to be less comfortable with feeling-based and interest-based
discourse. See Jean R. Sternlight, Lawyers Representing Clients in Mediation: Using
Economics and Psychology to Structure Advocacy in Non-Adversarial Settings, 14
Onio J. Or Disp. ResoL. 269, 324-25 (1999).

125. Examples include recognition of wrongdoing, apology or joint press releases.
For apology in mediation, see Jennifer K. Robbennolt, Apologies and Legal Settle-
ment: An Empirical Examination 102 MicH. L. REv. 460 (2003); Deborah L. Levi, The
Role of Apology in Mediation 72 N.Y.U. L. Rev. 1165 (1997).

126. Such as renewal or restructuring of business relationship.

127. Riskin, supra note 20, at 47. In order to provide maximum space for their
clients and their narratives, lawyers in mediation must act contrary to what they are
used to in trial advocacy. They must give up the lead actor role and shrink their pres-
ence in the room. It takes a great person to make herself invisible.

128. Id. at 52. The struggle over the boundaries of and entry to the profession has
been evident especially in divorce mediation where family lawyers compete against
non-lawyer mediators such as therapists, social workers and psychologists. The Israel
Bar Association has tried to monopolize ADR and the Tel Aviv Bar passed a resolu-
tion recommending to its members to refuse take part in mediation or case settlement
with non-lawyers. See Bogush & Kadari, supra note 123, at 312. The Israel Bar Asso-
ciation is very protective of its turf. This is only natural given the huge number of
lawyers. With a population of 7,000,000 and a bar association of over 50,000, Israel
probably has the largest number of lawyers per citizen in Western world. Anat Roeh,
Over Ten Years the Number of Lawyers in Israel Nearly Doubled, THE EcoNnomisT,
May 19, 2009, at http://www.calcalist.co.il/local/articles/0,7340,L-3288122,00.htm.
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V. CoNCLUSION

As one researcher once commented,2° if countries were ranked
by the number of conflicts that involved them and their citizens,
Israel would be a world leader. One rough measure of the number of
conflicts30 is the number of new filings and pending cases relative to
population size; a measure which puts Israel right on top among
Western legal systems.131 In addition to being an empirical proxy for
the number of conflicts, it serves as one indication that people in
Israel tend to resolve their conflicts through power-based and rights-
based discourse.132 That is why developing mediation, not case settle-
ment, as a mainstream conflict resolution process was thought to be
important for the society at large and for its citizenry’s quality of life.
The rhetoric and enthusiasm regarding the golden opportunity and
promise of the “mediation revolution” had nothing to do with promot-
ing case settlement. As a dispute resolution process, case settlement
is an acceptable and efficient way to clear cases off the docket, but it
lacks the educational and behavioral benefits of mediation. In addi-
tion, case settlement is socially counterproductive, as it strengthens
the negative tendency to channel disputes into right-based discourse.

The Israeli case study — recounting the surrender of mediation
initiatives to the strong forces that have promoted case settlement at
the expense of mediation — is a poignant example of how the envi-
ronment in which mediation was introduced transformed, framed
and shaped the contours of the actual practice.133 As a story it is dis-
tressing and devoid of a happy ending; it is indeed a story about a
broken dream, where the promise of mediation was ultimately felled
by the allure of the quicker, easier approach offered by case
settlement.

While mediation and case settlement may sometimes be con-
flated, case settlement is not in fact a brand of mediation. The two
approaches have several features in common which are probably the

129. Matz, supra note 71, at 11.

130. This is not a precise measure since many conflicts do not find their way to the
courts. See William L.F. Felstiner, Richard L. Abel & Austin Sarat, The Emergence
and Transformation of Dispute: Naming, Blaming, Claiming, 15 Law & Soc’y REv.
525, 533(1980); see also Richard E. Miller & Austin Sarat, Grievances, Claims and
Disputes: Assessing the Adversary Culture 15 Law & Soc’y Rev. 525 (1980).

131. See Sulitzeanu-Kenan, supra note 1.

132. The distinctions between power-based, rights-based and interest-based
modes of conflict resolution was elaborated in Ury, BRETT & GOLDBERG, supra note
19, at 3-19.

133. Menkel-Meadow, supra note 7, at 230-35 (exploring the possibility of trans-
formative mediation).
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cause of the conceptual confusion between them in theory and prac-
tice, but otherwise they are completely different dispute resolution
processes. Both are legitimate and may be fruitfully employed in ap-
propriate circumstances, yet each has distinct underlying assump-
tions, values, goals, structure, characteristics, output, limitations,
and rules.

The social value of mediation lies in its focus on the parties’ au-
tonomy, which refers to the high degree of party control, involvement
and responsibility in the discourse and the decision making. The par-
ties’ autonomy is the paradigm of mediation. It carries important im-
plications for both the process and the criteria for measuring success.
In mediation, the parties are empowered by their participation in the
process itself. They come out believing in their ability to be partners
to an open dialogue, to understand and accept the other side’s narra-
tive and needs, and to cooperate in a search for creative solutions of
their own. It is the privilege and responsibility of the parties to un-
derstand, evaluate, and invent their own solutions. The mediator’s
role is to facilitate and nourish the negotiation process and provide
the parties who are immersed in a dispute with a safe space to re-
solve their own conflict. This is why reaching agreement that brings
an end to a lawsuit is not the criterion of success in mediation. In-
stead, success is the personal transformation and growth experienced
by the parties going through the process. The social and educational
promise of mediation lies in the belief that the cumulative experience
of those who have participated in it will begin to strengthen the com-
munity and its social and relational fabric.134

In contrast, case settlement is much more strictly result-ori-
ented. As a process, it is devoid of any other goal except reaching an
agreement which will bring an end to the instant case in a time- and
cost-efficient way. It is the quickest way to bring the parties to a com-
promise solution. This is why parties who are seeking a fast, one-time
compromise solution and why those responsible for clearing the
courts’ dockets have a strong preference for case settlement over me-
diation. The same holds true for lawyers: in comparison to mediation,
as case settlement offers lawyers a safer and more familiar environ-
ment that grants them of more control over the case. Naturally, they
feel more at home in competitive positional negotiations where they

134. Cobb, supra note 44, at 246; Bush, Mediation and Adjudication, supra note
32, at 14-20.
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and the third party are the lead actors: it is a process firmly embed-
ded in the adversarial litigation paradigm.135

It was only natural to expect that, when mediation for all catego-
ries of civil disputes was introduced in 1992, judges, court adminis-
trators, and lawyers would understand mediation to be a means of
relieving the courts of their unreasonable caseload by subcontracting
part of the court settlement activity to outside professionals. This
perception was not shared by those who had labored on promoting
the idea, led by Chief Justice Barak, and they had to work hard to
promote the other possible goals for mediation as a dispute resolution
paradigm. In his renowned speech about the “mediation revolu-
tion,”136 Chief Justice Barak admonished the legal community that
mediation was not simply a means for clearing the docket: it repre-
sented a better way of life. If the people of Israel wanted to live in a
less contentious society, they needed to invest efforts in developing a
consensual, non-power-based, and non-rights-based culture of dis-
pute resolution. Hence, the project of mediation was far more ambi-
tious than solving the problems of the courts: it sought to address the
root cause of coury backlog by improving dispute resolution culture in
Israeli society writ large.137

When Chief Justice Barak announced the “mediation revolution”
as a vehicle for a cultural change, case settlement was already an
established practice within the court system.138 Mediation was
presented as a bold alternative with nobler goals. Farming out part of
case settlement activity in order to expand court case clearing capaci-
ties could not justify the term “mediation revolution,” nor could it ex-
plain the energy, enthusiasm, zeal, and institutional changes that
were fostered by Chief Justice Barak’s vision. For him and for the
other proponents of the “mediation revolution,” the advantage of me-
diation came not from the fact that it is rooted in consent, as is case
settlement, but from the fact that mediation asks the parties to travel
along a different road3? to form a consensus. It was parties’ auton-
omy through mediation4© that Chief Justice Barak was after.

135. See The Rubinstein Report, supra note 83, at 24; Kovach & Love, supra note
22, at 96.

136. Barak, On Mediation, supra note 5.

137. Id.

138. Chief Justice Barak insisted that the mediation revolution was needed even if
the courts had no backlog. Barak, On Mediation, supra note 5, at 10.

139. Cavafy, supra note 62.

140. Main, supra note 38, at 374; Jacqueline M. Nolan-Haley, Court Mediation
and the Search for Justice Through Law, 74 WasH. U. L.Q. 47, 90-91 (1996); Lisa B.
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Despite its initial promise, mediation has not flourished in
Israel. The tough realities of Israel’s court system have defeated the
dream. The unreasonably large caseloads in courts — coupled with
an intensive focus on the speed of case resolution as the sole criterion
for evaluating each individual judge’s effectiveness — have emerged
as the enemy of mediation. Under pressing institutional needs for
speedy justice coming from mounting criticism regarding court ineffi-
ciency and excessive delays in litigation, the Courts Administration
and the courts have changed course. Instead of investing energy in
promoting out-of-court mediation, the courts have become settlement
centers, developing in-court ADR or mediation substitutes and ad-
vancing out-of-court case settlement in the name of faster, cheaper
methods of docket clearing than mediation can offer.14! The effect on
mediation was devastating.'42 Thus, instead of playing its expected
role in the “mediation revolution” as an agent of change, educating
and persuading lawyers and litigants to use mediation,43 the court
system ultimately brought about mediation’s decline.

The failure of the “mediation revolution” is, at its core, the result
of changing priorities and of a narrowing of focus. The promotion of
mediation was envisioned as a strategic and a focused attempt at
transforming Israel’s disputation culture on a much larger scale. Un-
fortunately, the pressures on the court system were too strong to al-
low for such an ambitious project, and eventually the focus on
narrower metrics and quicker case turnover displaced the quest for a
longer-term change. It is rather ironic that in 2000 Chief Justice
Barak admonished that mediation was not intended to solve the
problems of the courts. He could not have expected that the problems
of the courts would emerge as a strategic threat to mediation and
ultimately bring about its decline.

Bingham, Control over Dispute System Design and Mandatory Commercial Arbitra-
tion, 67 Law & CoNTEMP. ProBS. 221, 222-23 (2004).

141. This development, i.e., the replacement of mediation by case settlement, has
been embraced by the practicing bar. See Bogush & Kadari, supra note 123, at 317,
329.

142. See The Rubinstein Report, supra note 83, at 23.

143. In retrospect, it was probably unrealistic to expect judges to promote the idea
of mediation, given that they misunderstood its true purposes and the uses to which it
could be applied, focusing instead on the utility of mediation as a means of reducing
delays and backlog. This is particularly true given the fact that when a judge con-
vinces parties to seek settlement assistance outside the court system, s/he is advocat-
ing a service that is similar to what is provided by the courts.
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VI. EPILOGUE

The lion’s share of what is referred to as dispute mediation in
Western countries, especially in “dollar disputes,”44 is actually case
settlement of one sort or another.145 Hence, from the end users’ per-
spective, mediation might be a luxury that must wait for its time. It
may also be a solution suitable only for those categories of disputes
and settings for which the parties’ relationship is the true focus, like
labor and employment, family, environmental, public policy, or com-
munity disputes. Finally, given the unreasonable burdens placed on
Israel’s relatively small judiciary, the preference of the Courts Ad-
ministration and the judiciary for case settlement over mediation is
understandable. Nonetheless, a focus on the short-term problems
stemming from the litigation explosion and court backlog has com-
pletely monopolized the choice between mediation and case settle-
ment. This narrow focus may function in the short term, but it
addresses the symptom and not the cause. The larger promise of the
“mediation revolution” as a vehicle for social change has been sacri-
ficed in the name of clearing dockets faster.

When the political capital and institutional resources are availa-
ble to attempt a second “mediation revolution,” Israel must learn
from the past if its move is to be successful. In particular:

(1) Case settlement clears dockets quickly, but it does not ad-
dress the fundamental problems of an overly-litigous society. Instead
it makes the situation worse. Sticking with case settlement forgoes
the opportunity to teach parties the value of relationship-centric dis-
pute resolution over traditional adversarial litigation and believing
that they can solve their future disputes better and without resort to
an authoritative decision maker. Furthermore, a combination of low
filing fees, judges’ tendency not to impose real costs on the losing
side, and the fact that almost all cases end up in case settlement46
creates further incentive to file frivolous claims with the hope of
reaching a compromise. This incentive structure must be changed to
focus on the longer-term goal of changing disputation culture gener-
ally, rather than simply focusing on getting cases through the court
system as quickly as possible.

144. Where the main remedy sought is money. See FREUND, supra note 57.

145. This is not to say that there are no programs that are not just case settle-
ments: only that these programs are far less common.

146. Often free of charge.
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(2) Research shows that as a dispute processing technique, medi-
ation provides the highest degree of party satisfaction, regardless of
outcomes.147

(3) If the outcome of the public debate is that mediation is to be
promoted because of its social value and contribution, it must be
backed up by unwavering institutional commitment that will also
find expression in education, in general, and legal education, in par-
ticular. One question4® which certainly will arise is whether to intro-
duce, at least initially, mandatory mediation'4® of one sort or
another.10 The debate over this difficult policy question is beyond
the scope of this article, and the Courts Administration and other pol-
icy makers should carefully consider the role of mandatory mediation

147. Bush, “What Do We Need a Mediator For?”, supra note 46, at 29; Mary Beth
Howe & Robert Faila, Process Matters: Disputant Satisfaction in Mediated Civil
Cases, 29 THE JusTiCE SysTEM 85 (2008); Roselle L. Wissler, Court-Connected Media-
tion in General Civil Cases: What We Know from Empirical Research, 17 OHio Srt. J.
oN Dispr. REsoL. 641, 661-63 (2002).

148. Another question is whether to provide an attractive and effective incentive
system or subsidies to parties to enter mediation, similar to other services or products
that are socially important. Such system needs to be designed in a manner that does
not compromise the special qualities of mediation, primarily the autonomy of the par-
ties. There is always a risk that without some measures of quality control, mediation
may gravitate, process wise, towards case settlement. On assuring quality in media-
tion, see Orna Rabinovich-Einy & Faina Milman-Sivan, Mediation between Procedure
and Substance: On Privatization of Justice and Workplace Equality, 11 Law & Gov'r
517, 521 (2008).

149. The Rubinstein Report answered this question positively. Relying on the posi-
tive experience with mediation in other jurisdictions, the report suggested that
mandatory mediation was essential for the following reasons: It conveys a public pol-
icy preference that people ought to learn to solve their disputes by themselves; it
helps overcome the state’s reluctance to use mediation; it eliminates the perception
that it is the weaker party that is interested in mediation; and it eliminates the prob-
lem of the reluctance of lawyers to recommend mediation to their clients. See The
Rubinstein Report, supra note 83, at 26, 40-41; BERNARD MAYER, BEYOND NEUTRAL-
1Ty: CONFRONTING THE CRIsis iIN CoNFLICT REsoLuTION, 57, 111-13 (2004).

150. Following the Rubinstein Report’s recommendations, an interesting model of
mandatory pre-mediation session was introduced. Litigants in civil claims exceeding
12,500 dollars are required to attend a meeting with a mediator, the purpose of which
is to explain the process of mediation to the parties, exchange information and see
whether the case could suitably be settled in mediation. Parties do not pay for this
meeting. as the mediators who participate in the program volunteer their time. See
Civil Procedure Regulations, 1984, K.T. 4685, § 99J, Supplementary Form 3A § 6. Up
to now, the program has been introduced as a pilot in three trial level courts. In the
absence of data, it is unclear whether the mediators insist on marketing mediation,
case settlement, or some combination of the two processes. See Civil Procedure Regu-
lations, 1984, K.T. 4685, §§ 99A-L; Announcement Listing the Courts in which an
Information Exchange, Acquaintance and Coordination Pre-Mediation Session will be
Conducted, YP 778 (Nov. 29, 2007).
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in helping mediation gain a foothold in an environment that is hostile
to its goals.151

(4) The citizens of Israel all live their lives in the shadow of a
protracted and bitter conflict, which probably has affected the para-
digm by which they view, manage and resolve conflicts.152 This is but
one explanation of why the disputation culture is heavily monopo-
lized by power-based and right-based discourse. Consequently, intro-
ducing mediation discourse is essential for improving quality of life
and strengthening the communal social fabric. In this sense, the revi-
val of the “mediation revolution” is a strategic need.

151. See Wissler, supra note 147; Timothy Hedeen, Coercion and Self-Determina-
tion in Court-Connected Mediation: All Mediations are Voluntary But Some are More
Voluntary than Others, 26 THE JusTiCE SysT. J. 273, 276-79 (2005); Frank E. A.
Sander, The Future of ADR: The Earl F. Nelson Memorial Lecture, 1 J. Disp. REsoL. 3,
6-8 (2000).

152. Matz, supra note 71, at 14.






0 N f OaecbKa OpecbKa
@E praHisauisi 3 6eanexku Ta i o61acHa 061aCHa
cniBpobiTHULTBa B EBpONI
KoopauHaTtop npoektie OBCE B YkpaiHi AepKaBHa rpyna
agMiHicTpanisa 00 rM meAiamii

EkcnepT: CpaKaH [xepiu

Jdiajsior ajast MalGyTHBOTO,
[TIPOOH,

bocHia Ta 'epiorosuHa
s.djeric@gmail.com

Cpaxan /lxkepiu Hapoausca B M. CapaeBo, I0Orociasia B 1980 poni. 3 HacTaHHAM
rpoMa/isHCbKOI BiiHU B HMOro KpaiHi, BiH 3 ciM'e€to emirpyBaB i »xuB B A3ii Ta Appuni. 3
CaMoro paHHbOTO BiKY, BiH 3p03yMiB, He6e31eKH, NOB'A3aHi 3 IposgBaMy HETEPIHUMOCTI Ta
BiZICYyTHiICTIO MexaHi3MiB BUpilleHHSI KOHQJIKTIB B Oy/[b-KOMY CycHiibcTBi. Matouu
6e3nocepeHii JOCBiA TOTO, AK pi3Hi rpOMajy Mo BCbOMY CBIiTY CHpPaBJISJIMCh 3 KPU3aMH i
KOHQJIIKTaMH, BiH BUPILIUB MPOJOBXUTH Kap'epy y cbepi BperyaoBaHHI KOHPJIIKTIB i
nocepeJHULTBA.

Bin npoxosuB HaByaHHA B YHiBepcuTeTi Kelintayna B IliBgeHHiii Adpuui i B
YuiBepcuteTi bipMminrema y BesukoOpuTaHii cnenianidyrooduch Ha MiXKHApOJHUX
BilHOCHHAX, KOHJIIKTOJIOTII Ta €EBpONENChKUX JOCAiIMKeHHX. BiH Takox 6paB y4yacThb B
YHUCJIEHHUX Kypcax i ceMiHapax y cdepi Aep>kaBHOro aJMiHiCTpyBaHHS, ¥ TOMY 4HUCJi B
Illkoni pepxkaBHOro ynpasiaiHHA iM. KeHHexni Ha Kypci «lleperoBopy 1 mnuTaHHA
oe3neku». Cdepa Horo iHTepeciB BKJ/IIOYAE NUTAHHSA KOHPJIKTIB, iX BHUpilIeHHS,
N0CepeIHMIITBO, MiATPUMAHHA MHUpY, OyAiBHHULTBO MUPY, NpPaBOCYALsA B IepexiAHUU
nepioj, IpUMHUpPEHHA 1 IpaBa MEHILIUH.

3 2005 poky BiH mpauoBaB Ha bankaHax Ha pi3HUX mocajax 3 MiKHApPOJHUMU
opraHisalifiMy Ta aHaJiTUYHUMU LieHTpaMHu. Bixg iMmeHi Mi>kHapoHOI KpHU30BO1 Ipyny, BiH
JOCJiPKyBaB, po3po0JisiB i peJaryBaB 3HayHi TeMaTW4Hi JOMOBiZi 110J0 CTpaTeriyHUX
NUTaHb, TAaKUX SIK MUPOTBOPYICTb, 3amnobiraHHs KOHQJIIKTaM, BEPXOBEHCTBO IpPaBa,
NPpUMHUpPEHHA 1 perioHanisM. BiH OpaB akTUBHY y4acTb y 6araTbox IpoeKTax 3 po30yZ0BU
CIPOMOXKHOCTEW Mo BCiX 3axifHUX baskaHaX, cnpsAMOBaHMUX Ha OCHALleHHS MiCLleBUX
y4aCHUKIB Ta JifiepiB iIHCTpyMeHTaMH, HEOOXiAHUMHU JJisl MOCEPEeSHULTBA B Mixk- i
BHYTPILIHbOPETiOHa/IbHUX CyllepeyKkax rpoMaj. BiH Takox npaitoBaB B IpoeKTax y cpepi
NOBEpHEHHS, MOB'S3aHUX 3 BHYTPIlIHbO NepeMilleHMMHM 0co6aMu i ix peiHTerparnii B
npuiMaroyid crnisibHOTI. [IpoTsiroMm Bci€i cBo€i Kap'epH, BiH TaK0X MaB MOXJUBICTb
npanoBaTH [OCepeJHUKOM Oe3nocepeHbO IMiJy Yac YMCJIEHHUX HaNpyXeHUX
NPOTHUCTOSIHb, 0COOJIMBO B MiBHi4YHIN yacTuHiI KocoBo, a Tako NpPONOHYBaB NiATPUMKY Ta
KOHCYJIbTAllil MPOTSAroM neperoBopiB Ha 6isb1I BUCOKOMY piBHI Mixk Cepbieto i KocoBo mig,
erizoro €Bponeilicbkoro Cor3y. 3a yac pobotu B Opranizanii 06'eananux Hauiéi BiH
JIOTIOMIr mpoBecTH MicueBi BUGOpU Ha crlipHii TepuTopii Ha niBHOYi Kocoso B 2013p,,
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He3BaXKal4M Ha YMCJIEHHI NepellKoAHy i mepenoHy, B TicHiM croiBnpaui 3 OBCE ta €C. B
JlaHuW d4ac, BiH Gepe y4yacTb y MupoTBopuyux npoekrtax [[POOH Bix imeni BocHii i
[epuieroBrHU mij Ha3BoIo «/liajor AJ1 MalOyYTHHOT 0.

Srdan Deric was born in Sarajevo, Yugoslavia in 1980. With the onset of civil war in
his country, he emigrated with his family and lived across Asia and Africa. From a very
young age, he realized the dangers posed by intolerance and a lack of conflict resolution
mechanisms in any given society. Having experience first hand the various ways in which
different societies across the globe dealt with crises and conflict, he decided to pursue a
career in conflict resolution and mediation.

He completed his studies at the University of Cape Town in South Africa and the
University of Birmingham in the United Kingdom, with a focus on international relations,
conflict studies and EU studies. He has also attended numerous executive education
courses and seminars, including with the Kennedy School of Government, on negotiations
and security issues. His areas of interest include conflict, resolution, mediation,
peacekeeping, peacebuilding, transitional justice, reconciliation and minority rights.

Since 2005 he has been working in the Balkans in various capacities with
international organizations and think tanks. On behalf of the International Crisis Group, he
has researched, drafted and edited substantial thematic reports dealing with strategic
issues such as peacebuilding, conflict prevention, rule of law, reconciliation and
regionalism. He has been extensively involved in multiple capacity building projects across
the Western Balkans that aimed at equipping local actors and leaders with the tools
necessary to mediate in inter and intra community disputes. He has also worked on returns
projects dealing with internally displaced persons and their reintegration with the
receiving community. Throughout his career, he has also had a chance to mediate directly
during numerous tense stand offs, particularly in Northern Kosovo, as well as offer support
and advice during higher level negotiations between Serbia and Kosovo under the auspices
of the European Union. During his time with the United Nations, he has helped with the
2013 local elections in the disputed territory of northern Kosovo despite numerous
obstacles and disturbances, working closely with the OSCE and the EU. He is currently
involved in a UNDP peacebuilding project on behalf in Bosnia-Herzegovina entitled
Dialogue for the Future.
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BaxksuBicTb camMoro npotuecy
[Ilo ck/1azja€ KOHCTPYKTUBHUM Ipouec?

YcknagHeHHA npo6ieMu

3B'd30K, BHEBHEHICTb i I0Bipa

BaratonpodinbHuM miaxis

CnpusHHA «J03piBaHHIO» pillleHHA
«[IpuxoBaHi KOHYIIKTU»

OcHOBHI NPUYUHU KOHQJIKTY

CTopoHy, 1110 J0NIOMaraloTh BU3HAIOTh, HABKOJIO YOT0 Bi/I0yBAETHCSA KOHPJIIKT
[Ipuksazgu 3 bocHil Ta 'epuerosunu i KocoBo
O6roBopeHHs

IIpaBocC g nepexiiHoro nepio [IpUMHPEHHA

CouianibHi Hacaigku KOHDJIIKTY B YKpaiHi
Buaume i HeBUAMMUN BILJIMB
PeinTerpauis
Posib nmocepesHuka
IlTo Take mpaBoCyAAA epexiIHOTO Nepiofy / NIPpUMHUPEHHS
BusHayeHHA
EBoJtronist
Yu noTpi6bHO HAM BUOUPATH MiXK ClIpaBeJIMBICTIO i IPUMHUPEHHAM
[Ipuknapg IliBgenHoi Abpuku
[Ipuknan konuwmHbol1 I0rociasii
O6roBopeHHs

MicueBe BiJUyTTA BJIACHOCTI, MiclieBe pilliIeHH

MicueBi Ta Mib>KHapOo/Hi TocepeJHULbKI 3yCUILIA
MicueBi cnpobu nocepeiHUITBA y KoUlIHIN IOrocnasii
Orsisp yyacTi Mi>kHapoAHOI ClliJIbHOTU B KoJIMIIHIK KOrocnasii
€C sik nocepeaHuk - Cep6is/Kocoso

BifuyTTH BJ1IaCHOCTI Ha pillleHHA Ha MicdX i CTaniCcTh
BigkpuricTh
[IpUUHATTA MiCLIeBUM CIIiIBTOBAapUCTBOM
O60B'dA3KH NOJITUYHOI eiTH

O6roBopeHHs
Lisi

- 3po6UTH TaK, 1106 YYaCHUKH MOAYMaJIHM PO Te, IK BOHU MOXYTh

3QJIyYUTH BIiJNIOBIHI CTOPOHU AyMaTH NPO Pi3Hi MMTAHHA, A HE TIJIbKU PO
L eHTpaJIbHy NpobJsieMy KOHQIIKTY.

— 3p03yMiTH 3HAaYEeHHS TEPIJIAYOCTI | peTeJbHOr0 NpoLecy, AKUU

COPUSTUME HaJIaro/»KEHHIO /I0BipH i BIEBHEHOCTI, a He TPOCTO GOKYyCyBaTUCA HA
KiHI|eBUX pillIeHHAIX.

— 3pO3yMITH, 110, HE3BAKa04X Ha BeJIMKI reornoJIiTUYHI NoAil, o

BiZI0YBaIOTHCA HABKOJIO YKpAlHU, TapHUH NTOCepeJHUK MOXKe JOTIOMOITH 30eperTu
BIZITHOCUHHU MiX rpOMa/ilaMy 3/J0POBUMH 1 BiJKPUTUMHU HAa HU30BOMY DiBHI.
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- O3HaMOMHUTH YYaCHUKIB 3 YPOKaMH, OTPUMAaHUMHU B KOJIMILIHIN
FOrocsaBii MicileBUMHY Ta M>)XHAapOAHUMU CTPYKTYPaAMH.

Intractable Conflicts

- Intractable/frozen conflicts

0] Definitions

0] Examples

- What should the mediator focus on?

o] Topics

0] People

0] Approach

- How to approach intractable conflict?
0] Intractable # Destructive

0 Initiating a constructive process
0] Importance of the process itself

- What makes a constructive process?

Complicate the problem

Communication, confidence and trust
Multidisciplinary approach

‘Ripening’ solutions

- ‘Hidden Conflicts’

0] Underlying causes of conflict

0] Helping parties recognize what the conflict is about
- Examples from Bosnia-Herzegovina and Kosovo

- Discussion

O O 0O

Transitional Justice/Reconciliation

- Social impact of conflict in Ukraine

0] Visible and invisible impact

o] Reintegration

0] Role of mediator

- What is transitional justice/reconciliation

0] Definitions

0] Evolution

- Do we need to choose between justice and reconciliation
0] Example of South Africa

0] Example of former Yugoslavia

- Discussion

Local Ownership, Local Solutions

- Local and International Mediation Efforts
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0] Local mediation attempts in former Yugoslavia
0] Overview of international involvement in the former Yugoslavia
0] The EU as Mediator - Serbia/Kosovo
- Local ownership and sustainability
o] Inclusiveness
o] Local community acceptance
0] Political elite responsibilities
- Discussion

Aims

- Make participants think about how they can get the sides involved thinking about
various issues and not only the central problem of the conflict.

- Understand the value of a patient and thorough process which develops trust and
confidence instead of just focusing on end solutions.

- Understand that, despite the larger geopolitical events taking place around the
Ukraine, a good mediator can help maintain inter-community relations healthy and open at
grassroots level.

- Familiarize participants with lessons learned in the former Yugoslavia, by local and
international actors alike.
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Ekcnept: MapTiH CHogA0H

The Conflict Trauma Resource
Centre

[liBHiyHa Ip1anais
northernspring@me.com

MapTin CHoagoH (1955 p.H.) 3akiHYMB 3 BijA3HaKow BiAkpuTHIl yHiBepcuTeT i oTpuMaB
CTYIiHb MaricTpa B rajysi mpaB JIIOAWHM Ta KpuMiHoJiorii B yHiBepcuTeTi KBiHc B Besdacti. B
MUHYJIOMY - Y9aCHHUK ipJIaHACbKOT0 KOHQJIIKTY i HOJIITUYHUHN B'si3eHb, IKUH Mic/is 3BiibHEHHSA B 1990
polli NIPUCBATHUB CBOE XUTTS OYAIBHUIITBY MUPY, CIOYATKY B IpsiaHzil, aje noTiM i B iHIIKUX KpaiHax,
SKi TMepeXUBalThb KOHQIIKT abo B MNOCTKOHQIIKTHUX KpaiHax. O6iliMaB mocajly AupeKTopa
nporpamMu peiHTerpanii KoJHIIHIX KoM6aTaHTiB (5 pokiB), i AUpeKTOpa 3 HaJJaHHS MOCJIYT TrpynaM
rpoMaj; B paMKax PecypcHoro neHTpy 3 NUTaHb MOJ0JIAHHS TPaBM BUKJIMKAaHUX KoHQJikTamu (12
poOKiB) Ta mpaijfoBaB B sikocTi yieHa HarsnsgoBoi Pagu 3 meaianii [liBHiuHol Ipsiangii. MapTin Tenep
MpaIoe B AKOCTI He3a/JeXHOr0 MDKHApPOJHOrO TpeHepa i KOHCyJIbTaHTa. Moro aocBij BKJIOYaE
HaBYaHHSA Ta JOCJAiIHUIBKY Po60TYy B KoJMIIHIN KOrociasii, miaTpuMKy Aiasory Ha MIJISIXY /10 MUDPY B
lazi, 6ygiBHuITBO MuUpPy B [aiTi Mixk KOJMIIHIMM KOMGAaTaHTaMM Ta YJIeHaMH O0306POEHUX
0aHJMTChKUX YTPyNyBaHb, a TAKOXK MPOBeJleHHS HaBYaHHSA y cdepi neperoBopis i nocepeAHUIITBA 3
iHIIMMK cexTOpaMM raiTaHcbKoi rpoMazu. Moro moTouHa po6oTa B IpsiaHzil cToCyeThcAd HaBYaHHA
MepCoHaly | COpUAHHA [JiajJory BCEpeJuHI Ta MDK TpoMajaMHy [ie Ie JOCi iCHye chnajlydHa
HAaCUJIbHUIbKOTO KOHQJIIKTY, IKa CTAHOBUTH HEGE3MEKY AJisi MUPHOT'O Mall6yTHHOTO.

Martin Snoddon (1955) graduated with an Honours Degree with the Open University and
studied for a Masters degree in Human Rights & Criminology at Queens University Belfast. Former
combatant in the Irish conflict and political ex-prisoner, who on release from prison in 1990 dedicated
his life to peace building, initially in Ireland but frequently in other conflict or post conflict
countries. Has held positions of Director with a reintegration programme for former combatants (5
years), and as Director of services for the cross community group Conflict Trauma Resource Centre(12
years) and sat as a member of the Board of Trustees of Mediation N. Ireland. Martin now works as an
Independent International Trainer & Consultant. His experience covers training and development
work in the former Yugoslavia, supporting dialogue towards peace building in Gaza, peace building
with Haiti’s former combatants and armed gang members while also delivering training on negotiation
and mediation skills to other sectors of the Haitian society. His current work in Ireland has been
delivering training and facilitating dialogue within and across communities were the legacy of violent
conflict exists and presents danger for a peaceful future.
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KoHTpOnbHMIA CNUCOK KPOKiB gna nobyposu gianory
(LlenTp nonepeaxeHHsa KOHPIiKTIiB OBCE)

OcHOBHUH nepeJtik

IMo2Aubs1eHHA KAY08UX 8I0HOCUH

Cnuparmyuch Ha Ball IJIaH 11040 3ajJydYeHHd 3aljikaBJeHUX CTOpPIH, BU3HAYTe
MOXKJIMBUX CIiBPO3MOBHHUKIB AJis Aiasiory («CTOPOHH», a TAaKOX KJIIOYOBI MOMipHi Ta
paavkasbHi Girypu);

[ligTpuMyHTE MOCTIMHUM KOHTAKT i3 CHIBPO3MOBHHKAMH, 11100 CTBOPUTH BiJJHOCUHU
JIOBipM MiX BalllOl0 KOMaH/010 Ta CHiBPO3MOBHHUKAMU (HaNpHUKIaJ, PO6iTh HEBEJIUKI,
aJsie 4iTKi KpOKHU, HANlPUKJIA/J, JOMOBTECh IOBEPHYTHUCA JJi MPOJOBXKEHHS PO3MOBHY;
He 006ilgiTe BUPIIKMTHU BCi ixHi mpo6sieMHu).

BusHayumu gionpasHi moyku (numaHHs) 045 diaso2y

AKTHBHO i YBaXKHO MPHUCIYXauTecs A0 NUTaHb, 1110 BUKJIUKAIOTh B HUX 3aHENIOKOEHHS
YU HEBJ,0BOJIEHHS, /10 IXHIX Ha/lill Ta OUiKyBaHb;

Bu3HauTe 3arajibHi eJleMeHTH, 1[0 BUKJIUKAIOTh 3aHENOKOEHHS (6e3MmeKa, eKOHOMIYHa
Ta colliajibHa chepH, ypsAAYBaHHSA), 3BEPHITh yBary Ha Ti eJIeMeHTH, SIKi Ballla KOMaH/ia
MOe BUKOPUCTOBYBATH /ISl IOYATKY Aiasory;

Bu3HauTe MOXJIMBI PU3UKH, BKJIKYAYU YUHHUKHY, L]0 COPUYUHAKTH HACUJIBCTBO, a
TaKO0>XX MOXKJIMBOCTI JJIs1 leecKaJsiallil HacUJbCTBa.

[Tidzomyiime ocHogy 0.5 diasn02y

BukopucTOByiTE OYAb-1Ky MOXKJ/IUBICTb, 11100 CTBOPUTU TOTOBHICTh CIiBPO3MOBHUKIB
[0 Aiasory;

BcraHoBiTh uiTki JiiHiI 3B'I3Ky BcepejMHiI caMOi KOMaHAM i MiXK KOMaH/0I0 Ta
CIiBPO3MOBHHKaMU;

3po6iTh orsisaj nonepe/HiXx a60 MNOTOYHUX iHILiaTHUB 100 BeJAEHHS Jia/IoTy: SKUMU
OyJi1 IXHI pe3yJIbTaTH, XTO OYB 3a/ly4€HUM, XTO CKJIMKaB 3060pH, XTO He OpaB y4acTi;
Tpeba 3po3ymiTH, K CHiBPO3MOBHHUKM PO3yMilOTh NpoOLEC Aiasory, 100 YHUKHYTH
IJIyTAHWHY Y BU3HAY€HHI Ta COPUHHATTI;

AKTHBHO BHUSMBJISINTE MOXJIUBUX «MOJITUYHUX OpPOKepiB», MiCLleBUX MOCEPESHHUKIB i
BIJINBOBUX YYAaCHHUKIB i1 MOYMHANWTe 0OGrOBOPIOBATHU 3 HUMHU IXHIO TOTOBHICTb MOYaTH
3BOJIUTU CIIIBPO3MOBHUKIB Pa30M.

[ToTpi6HO edekTUBHO mNoiHOpMYyBaTHU Npo poJi i HiHHOCTI Bamioi opraxizanii;
PO3’ACHITB Te, 1110 BU MOKEeTe i He MOXKe 3apOoNoHyBaTH; Oy/ibTe rOTOBI BiZIOBICTH Ha
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NUTaHHS, TakKi fK: YW HaJa€ opraHizanif ¢iHaHCYBaHHA? YM BOHA Ma€ AOCTyIN [0
NOJIITUYHUX CUJI? YA BOHA IPONOHYE 6e3neKy? TowLlo;

e VYTOYHUTH Ll Ajasory (Hampuk/aaj, W06 pPO3pAAUTH HANPYKEHICTb Ha MicUgx,
COPUSAATU MUPHHUM INeperoBopaM, 3ab6e3MeYruTH BapiaHTU MOJIITUKHU JAJis OpPraHiB, 110
NpUKUMaKTh PillleHHd, J0MOMOTTH POPMYyBaTH CHiJIbHY iJeHTUYHICTB).

He Hawkodb

e JloTpUMyHTeCH NTOJITUKHU «MaJIeHbKUX KPOKiB», a/le IepeKOHaWTecs, 1110 BU PyXa€eTecs
BIepe/, 1106 NpOoAeMOHCTPYBAaTH aKTUBHe pearyBaHHS;

e He #ijiTh Ha HemoTPiOHHUM NOJITUYHHUU Ta O6€3NEKOBUM PU3UK, 3BEPTAOUMCh [0
CIIIBPO3MOBHUKIB.

IHCTpyMeHTH OL[iHKY FrOTOBHOCTI A0 Aiasoryl

IloKka3HMKHU rOTOBHOCTI AJ1d Aiajiory:

e 3'ABJSETHCA MO3UTHUBHA JAUCIPONOPLIS B yCbOMY KOHQJIIKTI AJis1 MEBHOTO Jiasory, Lo
CIUpPAETbCA HA y4acTb. AK eawa KomaHda modxce ye nidmpumamu a6o 3miyHumu? Yu
Modiceme gu Hanpagumu dia/no2 8 6i/bw cmpyKkmypogaHe pyca0 3 KpawjuMu WaHcamu uooo
cmiiiko2o 8idxody 8i0 pu3uKie HaCU/bLCMEAa y HaANPSAMKY HOPMAAbHO20 Humms?

e VY GakaHHi MO3UTUBHUX 3MiH iCHY€E iMIyJIbC. AK 8auwid KOMaHda Moxce CKOpuCmamucs Yyum
i niompumysamu cnigpo3MO8HUKI8, KI Moxcymb nidcuaumu yet imnyasc? 1lJo eu mosxceme
dodamu, He gideepmaroyu imny1sc?

e € JitoaM, rOTOBI NMPOKJIAZAATH HJISAX A0 Aiasory. Ak eu Moxceme nidmpumamu/ nocuaumu ix
(6e3 wkodu 0415 Hux camux) i donomozmu cghopmyatosamu npoyec dianozy?

e [CHye mouyTTs HeBiAKJIaAHOI HeoOXiHOCTI 3MiH. Ak eawa KomaHda mMoxce nidmpumamu
ChiBPO3MOBHUKIB CKOpUCMAmMucs, YuMm i opieHmysamucs HaQ npoyec, 8 KoMy mypéoma i
mpueoza ardell Modce 3Halimu 6iabw CNOKIliHe 8UPANCEHHS | MOKHCAUBI pIUEeHHA?

CuTtyanii, KoM Bama KOMaH/Ja MOBHHHA PO3IJIAHYTH MOXK/JIUBICTH BigK/IACTH OpoLec
Aiasiory BiY-Ha-BiY4 i NPOAOBXXUTH POGOTY MO CTBOPEHHIO TOTOBHOCTI 0 Aiajiory, B TOMY
YMCJTi 3 BAKOPUCTAHHAM «4OBHUKOBOTO» MiAXOAY

e 3HavyHUM Juc6asaHC CUJI, [0 HEMUHYYe NPU3BeJe 10 MOPYIIeHHs Jiaory, MiIBULIYIOUU
WMOBIpHIiCTb KoonTallii 0 MOTYKHil01 rpymnuy;

HacuibCTBO, HEeHAaBUCTD i HeIOBipa CUJIBHIIIIE, Hi*K 6a’KaHHS 3HAWTU CITiJIBHY MOBY;
Ku1to4oBi rpynu He MalOTh I0OCTaTHBOTO MOYYTTS KOJEKTHUBHOI i/JeHTUYHOCTI;

Ki1r04oBUM ciBpO3MOBHHUKAM He BUCTAYa€ BOJI, {06 OGPATH y4yacTh;

KitouoBi cHiBpO3MOBHUKU BHUCJOBJIOKTL TOTOBHICTH OpaTH y4acTb, ajie 3/Ia€ThCH,
poO6JIATH Iie 6e3 Haii 1110 Mpoliec MOBUHEH NMPU3BECTH /10 HOTO-HEDYIb;

e bpak yacy 3aHaATO BeJMKHH, 1106 [O3BOJUTH IpoLecy AiaJory LOCATTH pealbHUX
pe3yJibTaTiB;

e KUIto4oBi CHMiBPO3MOBHHMKH He MalTh MOMJIMBOCTI OpaTH y4acTb B IpoIeci A0 KiHI,
HaNpUKJIAJ,, KOJM OJIUH 3 KJIYOBUX TIPaBIiB M0CAa6JIsIE CBOIO JOBIpY YU CTUKAETHCS 3

! Ha ocHoBi ny6uikaunii IDEA-TIPOOH «J/leMokpaTuunuii Jliasor - JI0BiAHHUK [AJ1s1 TPAKTUKYI0OUHX», 2007p.
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HEMHUHYY0I0 NP0 6JIEMOIO.

Ao He aiajor, To mo?

e Jlianor B rpymi: Koau cektopu abo rpynu 0OpoCTO He TOTOBI [0 y4yacTi B
CTPYKTYPOBAHOMY [iiajlo3i, MOXKJ/IMBO € CEHC CIPUATH BHYTPILIHBOMY AiaJory AJid TOTO,
11106 JOOMOTI'TH IM JJOCATTH TOYKH TOTOBHOCTI.

e YactkoBui aianor: Kosu He BCi KJIIOUYOBI CIiBPpO3MOBHUKU TOTOBI 6paTH y4acThb (ase
Jlesiki MOXXyTb OYTH TOTOBi [0 LbOr0), He 3aBXJW NOTpPi6GHO yeKaTH, NOKU Bce Oyne
rotoBe. OJiHa i3 cTpaTerii - 1le NPOJOBXUTH POOOTY 3 MOJOBUHOK TPYNH i JOCATHYTH
TAKOro Mporpecy B IiKd rpyIli, 106 3aJy4YUTH iHIIUX BiZAMOBIHO [0 y3ro/pKEeHUX MPaBUII i
neBHoro npouecy. Harosioc Ha ¢pakTi npocyBaHHSA CTPYKTYpPOBaHOTO JiajIory caM Io cobi
MOXe CTBOPUTHU HOBY, MO3UTUBHY JIMHAMIKY B Llill cUTyallii.

e /IBOCTOpPOHHI neperoBopM: IHOAI NpPaKTUK MOXXe 3BeCTH CTOPOHU INPOTUCTOAHHA [0
Jliajiory micjs Toro, sik BiH a6o BOHaA iHAWBIJyaJbHO NOCHIJIKYIOTbCS 3 THUMH, XTO
BiMOBJIIETbLCA TOBOPUTU OJUH 3 OJHUM, TUM CaMHUM pPO3IMOYMHAIOYM AiaJior i rparydu
poJib IocepeaHUKa. lle cyTh «4HOBHUKOBOI» AUIJIOMATii a60 HeNpPsIMHX MeperoBopiB, SKi
4acTo 3yCTPiYalThCA B 3a3JaJjleriib CTPYKTYPOBaHOMY [Jia/103i 3 yciMa CTOpOHAMHU pa3oM.

e IleperoBopu/mocepeHHLUTBO: Y CUTYyallisAX KOHPJIKTIB 3 eJleMeHTaMU HAaCUJIbCTBA, Iii
IHCTpYMEHTH MOXYTb OYTH HEOOXiAHMMH /11 GOPMYBaHHS CepelOBUILA, 3a AKUX Jiasor
MOXKe NPOJOBXUTHCA. BOHM MOXYTb BUKOPHUCTOBYBATHCS [iaJIOriYHHMM CIIOCOOOM JJIsl
CTBOpPEHHd MiAI'PYHTA A4 AiaJIoTy.

KoHTpo/sibHUY Nepesiik He06XiAHOrO A/ opraHisanii giasory y ¢popmari Kpyrjioro
CTOJIy

IIpoyec

e XTO OyAe po3po6iaTH el npouec? Baia koMaHaa? Yy BU MOKeTe CTBOPUTU OCHOBHY
KOMaH/ly CHiBpO3MOBHMKIB JJis IbOTO, 106 3MIiHUTH MOYYTTS HOPUYETHOCTI i
IIPUBHECTHU B NIpOLeC MiCL|eBY eKCIIepTU3y?

e [llo cToiTh Ha MopsAAKYy AeHHOMY? XTO BUpPIlIYE, 10 OyJe Ha MOPSAAKY AeHHoMy? YUu
IJIAHYETbCS Teplia 3ycTpidy 3 ¢opMyBaHHA MNOPSAJAKYy JEeHHOr0O Ha HaWOIMKIUX
3acigaHHax?

e Yu 06roBoprOIOTHCH BCi NYHKTH NOPSJKY JIEHHOTO cepeJ, oAHiel i Tiel k rpynu a6o
HeoOXxi/iHi oKpeMi poboui rpynu?

e Yu B pesysbTaTi 3ycTpiui OyAyTh NPUUHATTI pilleHHs, pekoMeHJalil, abo e Oyze
NpOCTO OOGrOBOpPEHHSl NUTaHb [Jis 3a0e3MeyeHHsl CHIJIBHOTO PO3yMiHHS NOPSAJKY
JeHHoro?

CnpustHHA ma yyacmb

e XTO CKJIMKae 3acifjaHHA? Yu € Balla opradisanigs HaJeXXHUM OpraHoM JJid
3alpolleHHA CIiBPO3MOBHHUKIB, YU 3alpOLUeHHA IOBUHHI HaNpaBJATHUCA KUMOCH
iHmuM? XTo abo sika rpyna MaTUMe He0oOXi/IHy penyTallilo i Bary, 06 3poouTtu 1e?

e XTO MoJZepyBaTHUMe 3ycTpiu? Bala opranizanis, MicueBUM nocepeHUK, XTOCb 330BHi?

e (ki cusbHI Ta c/abKi CTOPOHU MocepeIHUKA, HANPUKJ/AJ, TEXHIYHUM JOCBiJ i 3HAaHHA
I10JI0 CIPOILLEeHHA NpoLeAyp AiaJory 3 yYaCHUKaMU KOHQJIKTY; NOBaXKHUH CTaTyC;
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BIUIUB JJis1 3abe3neuyeHHs] BIPOBA/KEHHs pillleHb Y KUTTs; ¢$iHaHCOBI Ta iHIi
CTUMYJIU JIJi5 Cy6'€KTIB, 1110 epebyBalOThb ¥ KOHQPJIKTI?

Yy 3anpolyrThCA BCi KJIKYOBI CIIBpO3MOBHUKU? YU yCi KJIHOYOBI CIiIBPO3MOBHUKHU
rOTOBI B3ITU y4acTh? YU pO3I/IAJAaEThCS «4aCTKOBUM Aiajior» sIK BapiaHT Ta 44 Tpeba
JOKJaZaTH 6i/siblle «<40BHUKOBOI» AUIJIOMATIl, 1106 BCi 3MOrJIM 6paTH y4yacTb?

XTO Ma€ NpaBo 3allPOCUTH J0AATKOBUX YYACHUKIB Ha HACTYIHI 3yCTpiyi?

Jlocicmuka ma opzaaHizayis

Axoro € MmoBa 3ycTpivi? Yu NOTPiOHUNM CUHXPOHHUU nepeksiaj?

Kousu BifbyeTbcs 3ycTpiu? UYu MaloTh AesKi JaTh 0C06/1MBe 3HaYE€HHS JI/11 KOXKHOTO 3
y4acHHUKIB? ¥ AKUU Yac AHA Oy/e Kpallle npanoBaTu?

Jle nmpoBoAUTbCA 3acifjlaHHA? YW BOHO NMPOXOAWUTb HAa HEWTPAJbHIM TEepUTOPIii, YU €
Micle 6e3Me4YHrM, Y4 MaplIpyT 0 Miclid NpoBeJieHHs 6e3neyHuii?

Ak opranizoBaHe npumilieHHsa? Jle cuaiTUMyTh ydyacHUKU? Yu moTpebylOTb BOHM
OKpeMUX NpUMilleHb AJis KoH}ifeHLiHUX neperoBopiB?

I'racHicmb

Yu € 3ycTpiu ny6sivyHo0? Yu € Bka3iBHUKHU 30BHI? UK Oyze 3asBa Ajsa npecu? Ilpec-
KoHdepeH1iA? XTo NpUiMaE pillieHHs 111010 PiBHS I'TACHOCTI 3ax0/iB?

Yu € y Bac npodeciiiHO miAroToBJeHUN 3aMacHUX NJIaH y BUIMAAKY, AKLO 32 MeXaMHu
JiasoroBoro ManaaHuuka 3MI cTBOpATh cUTYyallilo, AKa rajJibMyBaTUMe Jiajior?

Bawa posab

Axa poJib/PyHKIiI BalIOl KOMaH/U? KoopaunaTtop? Cnocrepirayu?
Cexpertap/npoTtokoJaict? KoopauHatop 3 Jorictuku? Mogepatop? [IponecyanbHuii
pasHUK? EkcnepT 3 nmeBHUX NUTaHb? BiANoBiJaJbHUK 32 MOHITOPUHI, 6e3leKy 4u
3aKOHHIicTb mpouecy? 3B'30K 3 I|eHTpPaJIbHUMHU OpraHaMy BJIaZyd i MDXXHapOAHUMU
yCTaHOBaMH/opraHizaiissMu/ocobamy, 1110 NpURMalOTh pilieHHs? ['apaHT BUKOHAHHS
JJOMOBJIEHOCTEHN?
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Checklist for Steps towards a Dialogue

OSCE Conflict Prevention Centre

Basic checklist
Deepen the key relationships

¢ Building on your stakeholder mapping, identify possible interlocutors for dialogue (the
‘sides’ as well as key moderates and key radicals);

¢ Maintain regular contact with the interlocutors to create a relationship of confidence
and trust between your team and the interlocutors (e.g. deliver small but clear steps
such as an agreement to return to continue talking; do not promise to resolve all their
issues).

Identify starting points (issues) for dialogue

* Listen actively and carefully to their concerns, grievances, hopes and expectations;

¢ Identify common elements of concern (security, safety, economic, social, governance),
pay attention to elements your team can use as entry points for dialogue;

e Identify possible risks including triggers for violence as well as opportunities for de-
escalation.

Prepare the ground for dialogue

* Make use of every opportunity to generate willingness of the interlocutors to engage in
dialogue;

* Establish clear lines of communication internally within the team and between the
team and the interlocutors;

e Get an overview of previous or on-going dialogue initiatives: what their outcomes
were, who was involved, who convened, who did not participate;

¢ Understand what interlocutors mean by dialogue, so as to avoid confusions in
definition and perception;

e Actively identify possible ‘power brokers’, local intermediaries and influential actors,
and begin discussing with them their willingness to start bringing the interlocutors
together.

e Effectively communicate the role and value base of your organization; be clear about
what you can and cannot offer; be prepared to answer questions, such as does it
provide funding, does it have political access, does it offer security etc.;

e (Clarify aim of dialogue (e.g. to defuse local tensions, feed into the peace negotiations,
provide policy options for decision-makers, help develop common identity).

Do no harm



Oaecbka Oaecbka
o6GJ1acHa o6J1acHa
JAep>KaBHa rpyna

agMiHicTpanisa (@) 0 rM meAiamii

OpraHizauis 3 6eanekun Ta
C e cniBpobiTHULTBa B EBpONI
KoopavuHaTtop npoekTtie OBCE B YkpaiHi

* Pursue a policy of small steps, but ensure you keep moving forward to demonstrate
active responsiveness;

* Do not take unnecessary political and security risks when reaching out to
interlocutors.

Tools for assessing readiness for dialogue?

Indicators suggesting ripeness for dialogue:

e There appears an existing positive disposition across the conflict for some sort of
participatory dialogue. How can your team support or strengthening this? Can you steer it
into a more structured process with better chances for a sustainable process moving away
from risks of violence and towards normalcy?

e There is a momentum behind the desire for positive change. How can your team tap into
this and support those interlocutors who can strengthen the momentum? What can you add
without distracting the momentum?

e There are individuals who are willing to lead the way towards a dialogue. How can you
support/strengthen them (without compromising them) and help formulate a process of
dialogue?

e There is a sense of urgency about the need for change. How can your team support
interlocutors to tap into this and orientate it towards a process in which peoples’ concern
and anxieties can find calmer expression and possible solutions?

Situations when your team should consider postponing a face to face dialogue process, and
continue working on building the readiness for dialogue, including through a shuttle
approach
e A significant imbalance of power that will inevitably compromise the dialogue, raising the
possibility of cooptation by the more powerful group;
Violence, hate and mistrust are stronger than the will to find common ground;
Key groups lack a sufficient sense of collective identity;
Key interlocutors lack the will to participate;
Key interlocutors express willingness to participate but seem to be going through the
motions with no intention that the process should lead to anything;
e Time pressure is too great to allow for the dialogue process to achieve genuine results;
e Key interlocutors lack the capacity to follow through, such as when a one of the key actors
has weakened credibility or faces an imminent challenge.

2 Based on the IDEA-UNDP publication “Democratic Dialogue — A Handbook for Practitioners”, 2007
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If not dialogue, then what?

Intra-group dialogue: When sectors or groups are simply not ready to participate in a
structured dialogue, it may be possible and prudent to promote dialogue internally in
order to help them reach the point of readiness.

Partial dialogue: When not all key interlocutors are willing to participate (but some may
be willing), it is not always necessary to wait until everyone is ready. One strategy is to
proceed with a partial group and build on progress made in that group so as to draw
others into the process according to agreed rules and defined process. Making the fact of
an advancing structured dialogue may itself create a new, positive dynamic in the
situation.

Bilateral conversations: Sometimes a practitioner can draw resistant parties into the
dialogue by speaking individually to people who refuse to talk to each other, thereby
starting a dialogue by playing an intermediary role. This is the essence of shuttle
diplomacy or proximity talks which often occur in advance of a structured dialogue with
the parties together.

Negotiation/mediation: In situations of violent conflict, these tools may be needed to
establish an environment in which dialogue can proceed. They can be used in a dialogic
way so as to help lay the foundation for dialogue.

CheckKlist for supporting the organization of a dialogue roundtable

Process

Who will design the process? Is it your team or can you bring together a core team of
interlocutors for this to strengthen ownership and bring in local knowledge?

What is on the agenda? Who decides what will be on the agenda? Is the first meeting
about setting the agenda for the next meetings?

Are all agenda points discussed among the same group or are separate working groups
needed?

I[s the meeting making decisions, recommendations, or just discussing to search for
common understanding on the issues on the agenda?

Facilitation and participation

Who convenes? Is your organization the right actor for inviting interlocutors to come
together or should the invitations be sent by someone else? Who or which group would
have the necessary standing and reputation to do so?

Who facilitates the meeting? Your organisation, a local intermediary, someone
external?

What are the strengths and weaknesses of the facilitator, e.g. technical expertise and
experience in dialogue facilitation with actors in conflict; respected status; power to
ensure decisions are implemented; financial and other incentives for actors in conflict?
Are all key interlocutors invited? Are all key interlocutors willing to participate? Is ‘a
partial dialogue’ an option, or should more shuttling be required to get everyone
participate?

Who has the right to invite more participants to subsequent meetings?

Logistics and organization

What is the language of the meeting? Is simultaneous interpretation needed?
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e When is the meeting held? Do certain dates have particular significance to any of the
participants? Which time of the day would work best?

e Where is the meeting held? Is the location considered neutral, is it secure, is the route
to the venue safe?

e How is the room set? Where participants sit? Do they need separate break-out spaces
for confidential talks?

Publicity

e Is the meeting public? Are there signs outside the venue? Will there be a press
statement? A press conference? Who decides the level of publicity of the event?

e Is there a professionally reviewed contingency plan in case the media creates a
“doorstop” situation outside of dialogue venue?

Your role

e What is the role of your team? Convener? Observer? Documenter/note keeper?
Logistics coordinator? Moderator? Process adviser? Issue expert? Monitor? Security
provider? Process legitimizer? Link to central authorities and international decision-
makers? Guarantor of implementation of agreements?
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[osiaKa npo npoeKT «HauioHanbHMiA gianor»

20 6epesns 2014 p. Opranizartis 3 0e3meKy Ta CIiBpoOITHHIITBA B €BPOIIi Ha 3alpoIIeHHs YKpaiHu i
B paMKax npoekTy «HamioHansHuii Aiajnor» HampaBuia B KpaiHy rpymy 3 15 MDKHApOAHHX €KCIEpPTiB AT
Bu3HaueHHs cdep momanbimoi AistibHOCTI OBCE B cdepi po3dymoBH 1OBipH MK PI3HUMH TpylaMu
YKpaiHCBKOTO CYCIiILCTBA.

YOpoIoBKX YOTHPHOX THXKHIB Ipyna €KCIEpTiB MpalioBajia B IT'SITH perioHax YKpainu, siki Oymiu
MOTIEPEHBO Y3TOMKeHi 3 ypsaaoM Ykpainu, Tooto: JIbBiB, Xapkis/Jlyrancek, JHinponeTpoBcbk Ta JJOHEIBK.
[poext peanizyerbest Koopauuaropom mpoekriB OBCE B Ykpaini. KepiBHUKOM Tpymu ekcreprtiB OyB
Mocon Xino Bimesiu (Xopsarist). Excnieptu [IpoekTy npoBoamim 3ycTpidi 3 MICIIEBUMH OpraHaMy BIaJIH,
NpeACTaBHUKAMHA TPOMAJASHCHKOTO CYCHUIBCTBA Ta IHIIMMHK 3aL[iKaBICHUMH CTOPOHAMHU JJIsl TOTO, 1100
3i0paTy iH(OPMAIIIIO 111010 MMUTaHb, SKI BUKJIMKAIOTh 3aHCMIOKOEHHS, 30KpeMa HOJITHYHUX, TYMAaHITAPHHX 1
IIUTaHb MCHIIIHUH.

Pexomenparii momo Toro, sk OBCE Moxe Hajgam MATPUMYBATH AIiaJIoT Ta €QHICTH CYCITITLCTBA B
VYkpaini, Oynu mnpezacraBieHi BciM kpaiHam-ydacHuisiM OBCE, B Tomy umcmi VYkpaiHi, Ha 3acigaHHi
IMocrTiiinoi paau y Bigni 30 kBitHst 2014 p. JeranpHinie auB. WWw.osce.org/ukraine/118166.

Cepepn iHIIMX 3yCcU/Ib B paMKax NPOEKTY Ta y BUKOHAHHA LUX pekoMeHpanii KoopauHaTtop
npoekTiB OBCE B YkpaiHi opranizyBaB koHdepeHLito «IHCTpyMeHTH Aiasiory sik 3acoby MmoJ0JIaHHS
KPU30BHUX SIBULI: Mi>)KHAapOAHUH JIOCBIiJ Ta IEPCIEKTUBU 3aCTOCYBaHHSA B YKpaiHi» 10-12 rpyansa 2014
poky B Opeci. 3axig craB Bigmosiggwo Ha 3anuT Ogecbkoi 06J1acHOI JepkaBHOI aaMiHicTpanii Ta
Onecbkoi obJiacHOl rpynu MejiiaTopiB. BiH Mae Ha MeTi AOMOMOTTH MiACUINTU NpodeciiiHi HABUYKU
Ta NOCHPHUITH 0O6MiHY AOCBiJJoM Mixk mpodeciiHUMU MeJliaTopaMy, siKi MPaLTh HaJ, BUPilIEHHAM
KOH(QJIIKTHUX CHUTYyaIlid Ta MOA0JaHHAM Po36iXKHOCTENW HA MiCIleBOMY PiBHI, a TaKOX MiXXKHapOJHUX
eKCIIePTiB, 3a/Iy4YeHHUX 10 MiATPUMKH JiasioTy Ta BUpilleHHS KOHQJIIKTIB B YKpaiHi. [lo mpoBeaeHHs
ceMiHapiB Ta MalcTep-KJjaciB 3a/ydeHO HU3KY MDKHApPOJHUX €KCIepPTiB, siki 3MOXYTb NPOBECTU
HaBYaHHS, HaJaTH NiATPUMKY Ta NOpajH, NOJIJIUTHCA LOCBiOM 3 pi3HMX KOHQJIIKTHHUX Ta HOCT-
KOHQJIIKTHUX cUTYyalid. HagaBimym yyacHUKaM MOMJIMBICTh 03HAHOMHUTUCS 3 MiIXKHApPOJHHUM JIOCBiZIOM
Ta KpallUMHM NpPaKTHKaMH, a TaKOX MOXJMBICTb MocCHiJIKyBaTHCA B NpodeciiHOMY cepeAoOBUILi,
KoHbepeHLid NiATpUMaEe Mal6yTHI 3ycuJis B cdepi Meaianii Ta npoBeseHHd AiajoTy B YKpaiHi.

Ipoext «Hanmionanbumii [liasor» peanizyerbesi 3a ¢giHacHOBOI MiATPUMKH ypsigiB ABCTpii,
Jawnii, Himeuunnn, ITanii, Jluteu, Hopgerii Ta SInonii.

Koopaunatop npoextiB OBCE € nocriiinoo ¢opmoro npucytHocTi Opranizanii B Ykpaini 3 1999 poky.
Bin mmanye, pearnizye Ta CIiIKye 3a BUKOHAHHSM IPOEKTIB, SKi MAlOTh TONMOMOTTH KpaiHi MOCHIUTH ii
Oe3reKy Ta CTabUIbHICTh, BIOCKOHAIMTH 3aKOHOJABCTBO, IHCTUTYTH 1 IPAKTUKH BiAIMOBITHO IO CTAHIAPTIB
JeMokpatii. MeToro wi€l AisUTBHOCTI € MiATPUMKa 3yCHJIb KpaiHW, CIPSMOBAaHMX Ha Te, abW i 3aKOHH,
CTPYKTYpH Ta NPOLECH BiJIMOBiaIN BUMOTaM i O3HaKaM CyYacHOI JEeMOKpPATHYHOI Jep>KaBH, CTBOPIOBAIIH
OesmeuHile cepenoBuile i il rpomaasH. [IpoeKTH MIAaHYIOTbCS Y BIAMOBIAL HAa 3alMT YKPATHCHKHX
NapTHEPiB 1 MOKYTh CTOCYBATHCA BCiX acnekTiB AisutbHocTi OBCE, 1o ix peamizamii MOXKyYTh 3alydaTHCS K
yPSIIOBI, TaK 1 HEYpsAOBI opraHizauii Ykpainu. bineie ingopmaii TyT: http://www.osce.org/uk/ukraine

CneniasibHa MOHiTOpUHroBa Micisg OBCE 6y./1a 3acHOBaHa Ha Mi/IcCTaBi KOHCEHCYCHOTO pillleHHS
ycix 57 kpaiH-y4acHuub OBCE Bif 21 6epe3ns 2014 poky y BiANoOBiib Ha KPU30Bi N0oAil B YKpaiHi. B
OCHOBY po60TH Micii nok/iaZieHo NPUHIMIY HeynepeAXKeHOoCTi Ta mpo30pocTi. Ii [uBiNbHI
MD>XKHaApO/IHi criocTepiradi 36uMparoTb iHpopMaliito Ta 3BiTYIOTh PO CUTYaIlil0 00 6e3NeKH;
BCTAHOBJIIOIOTH Ta JONOBIal0Th (paKTH, pearyoyy Ha KOHKPeTHI iHIUAEeHTH: HaJlaroJKyoThb
KOHTAKTH Ta J{iaJIoT Ha MiclisIX 3 MeTOl COPUSAHHSA HopMaJizanii cutyauii. binbiie inpopmaii TyT:
http://www.osce.org/uk/ukraine-smm
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Background briefer on the National Dialogue Project

On 20 March 2014 the Organisation for Security and Co-operation in Europe, following the
request of Ukraine, deployed a team of 15 international experts to Ukraine as part of a National
Dialogue project to identify areas for further OSCE activities to support confidence-building between
different parts of Ukrainian society.

The project team was deployed for four weeks in five locations agreed with the Ukrainian
government: Odessa, Kharkiv/Luhansk, Dnepropetrovsk, Donetsk and Lviv. The project was carried
out by the OSCE Project Co-ordinator in Ukraine and at this stage led by Ambassador Hidajet BiScevi¢
of Croatia. The project experts met with local authorities, NGOs, and followed public events in these
cities and surrounding regions to gather information about issues of concern, in particular political,
humanitarian and minority issues.

The project recommendations for future OSCE engagement to foster social cohesion and
dialogue in Ukraine, and were presented to all participating States, including Ukraine, at the
Permanent Council in Vienna on 30 April 2014. More details on the report can be found here:
www.osce.org/ukraine/118166 .

As part of other efforts within the Project and following those recommendations the OSCE Project
Co-ordinator organised a conference “Dialogue Tools to Respond to Crisis Developments: International
Experience and Prospects for Application in Ukraine” on 10-12 December 2014. The event, organised in
response to request of Odesa Oblast State Administration together with the Odesa Regional Group on
Mediation, is to address the needs for building professional competence and for facilitating exchange of
experience for professional mediators working to resolve conflicts and bridge differences at local and
regional level, as well as of international experts involved in facilitation of dialogue and conflict resolution in
Ukraine. A number of renowned international experts in mediation and dialogue-facilitation will be attracted
to lead the conference and workshops, by providing expert training, support and advice, and share lessons
learned from other conflict and post-conflict experiences. By providing the participants with international
expertise and best practices, as well as opportunities to network, the conference should support future efforts
in the field of mediation and dialogue-facilitation in Ukraine.

The National Dialogue Project is implemented with the financial support from the
governments of Austria, Denmark, Germany, Italy, Lithuania, Norway, and Japan.

The OSCE Project Co-ordinator in Ukraine is the permanent OSCE field presence in Ukraine. It was
established in 1999 to plan, implement and monitor projects to help the country enhance its security
and stability, develop its legislation, institutions, and practices in line with democratic standards. The
goal is to support the country in adapting legislation, structures, and processes to the requirements of
a modern democracy built on a secure environment for its people. The projects are planned in
response to requests by Ukrainian partners, including governmental and non-governmental
institutions. See more at www.osce.org/ukraine .

The OSCE Special Monitoring Mission was established by a consensus decision all 57 participating
States of the OSCE on 21 March 2014 in response to crisis developments. The Mission is operating
under the principles of impartiality and transparency. Its civilian international monitors gather
information and report on the security situation; establish facts in response to incidents; establish
contacts and facilitate dialogue on the ground to promote normalisation of the situation. See more at

http://www.osce.org/ukraine-smm.
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